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Introduction. 


On  November  16,  1918,  Thomas  DeWitt  Cuyler,  Chairman  of 
this  Association,  issued  a  call  for  a  meeting  of  its  member-roads 
to  be  held  at  the  Chamber  of  Commerce,  New  York  City,  on 
Wednesday,  December  4,  1918,  for  the  purpose  of  beginning  con¬ 
sideration  of  after-war  railroad  policy  and  legislation 

Those  who  attended  the  meeting  of  December  4th  will  not 
soon  forget  it.  Throughout  its  deliberations  it  was  animated  by 
a  high  sense  of  patriotism  and  responsibility. 

Resolutions  of  December  4. 

The  following  resolutions  were  adopted : 

1.  “That  private  initiative,  enterprise  and  responsibil¬ 
ity  in  the  creation,  extension,  improvement,  and  operation 
of  the  American  railways  should,  as  a  matter  of  National 
policy,  be  fostered  and  preserved,  and  that  Government 
ownership  and  operation  of  these  facilities  is  not  conducive 
to  the  highest  economic  efficiency  of  the  country.’’ 

2.  “That  the  principle  of  reasonable,  responsible  and 
adequate  Governmental  regulation  of  these  facilities  is  recog¬ 
nized  and  accepted,  but  such  regulation  should  provide  for 
encouragement,  protection  and  upbuilding  of  the  railways 
as  well  as  for  the  correction  and  check  of  any  abuses.” 

3.  “That,  in  view  of  the  termination  of  the  war  emer¬ 
gency  which  caused  the  taking  over  of  the  railroads  and 
their  operation  by  the  Federal  Government,  the  remaining 
period  of  Federal  control  should  be  characterized  by  a  policy 
of  restoration  of  the  integrity  of  individual  properties  and 
of  preparation  for  their  return  to  their  respective  owners 
in  the  highest  possible  state  of  efficiency  to  serve  the 
country.” 

4.  “That  a  system  of  Governmental  regulation  or  con¬ 
trol,  to  be  applicable  when  the  properties  are  returned,  should 


be  provided  by  Congress  which,  while  safeguarding  the 
public,  will  provide  uniformity  of  regulation  in  essential 
matters,  insure  a  business  treatment  of  the  vast  interests 
involved,  attract  adequate  capital  and  assure  the  commercial, 
manufacturing  and  agricultural  interests  of  the  country  of 
transportation  facilities  which  shall  keep  pace  with  their 
growing  necessities,  and  deal  equitably  with  questions  affect¬ 
ing  wages  and  working  conditions  of  railroad  employes.” 

5.  “That  the  Standing  Committee,  with  the  advice  and 
assistance  of  the  Law  Committee,  be  requested  to  consider 
and  report  back  to  an  adjourned  meeting  of  member-roads 
proposals  to  accomplish  the  foregoing  results  and  plans  and 
methods  to  be  favored  in  connection  with  the  return  of  the 
railroad  properties  to  their  respective  owners.” 

6.  “That,  in  their  consideration  of  the  subject,  the 
Committee  invite  the  cooperation  and  assistance  of  advisers 
fairly  representative  of  the  best  and  soundest  thought  and 
experience  of  the  country.” 

7.  “That  assurance  be  given  to  the  Director-General  of 
Railroads  and  his  associates  of  our  earnest  desire  to  co¬ 
operate  with  them  in  the  performance  of  their  important 
and  difficult  trust  and  in  the  adoption  of  plans  for  the  return 
of  these  properties  to  private  management  and  operation, 
which  plans  shall  be  just  alike  to  the  public,  to  the  owners 
of  the  properties,  and  to  the  employes  engaged  thereon.” 


Committee  Expanded  to  Twenty-four. 

At  the  conclusion  of  the  general  meeting  the  Standing  Com¬ 
mittee  met  to  make  its  preparations  for  carrying  out  the  respon¬ 
sibilities  imposed  by  these  resolutions.  It  expanded  its  member¬ 


ship  to  twenty-four  as  follows, 
an  asterisk  before  their  names : 

Thomas  De  Witt  Cuyler, 

Chairman. 

S.  T.  Bledsoe,  General  Counsel, 
Atkinson,  Topeka  &  Santa  Fe  Ry. 
System. 

*W.  R.  Cole,  President, 

Nashville,  Chattanooga  &  St. 
Louis  Ry.  Co. 


those  added  being  indicated  by 

A.  J.  Earling,  Chairman, 

Chicago,  Mihvaukee  &  St.  Paul 
Ry.  Co. 

Howard  Elliott,  President, 
Northern  Pacific  Ry.  Co. 

*S.  M.  Felton,  President, 

Chicago  Great  Western  R.R.  Co. 
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A.  H.  Harris,  Vice-President, 

New  York  Central  Lines. 

♦Charles  Hayden,  President, 
Chicago,  Rock  Island  &  Pacific 
Ry.  Co. 

E.  M.  Hyzer,  Vice-President, 
Chicago  &  North  Western  Ry.  Co. 

*L.  E.  Johnson,  President, 

Norfolk  &  Western  Ry.  Co. 

♦Howard  G.  Kelley,  President, 
Grand  Trunk  Railivay  Co. 

Julius  Kruttschnitt,  President, 
Southern  Pacific  Co. 

*E.  E.  Loomis,  President, 

Lehigh  Valley  R.R.  Co. 

L.  F.  Loree,  President, 

Delaware  &  Hudson  Co. 

♦Wm.  Church  Osborn,  President, 
Texas  &  Pacific  Ry.  Co. 


Chas.  A.  Peabody,  President, 
Illinois  Central  R.R.  Co. 

(Samuel  Rea,  President, 
Pennsylvania  R.R.  Co. 

♦Bird  M.  Robinson,  President, 
American  Short  Line  R.R.  Assn. 

W.  L.  Ross,  Receiver, 

Toledo,  St.  Louis  &  Western  R.R. 
Co. 

♦Henry  Ruhlender,  President  and 
Chairman, 

St.  Louis-San  Francisco  Ry.  Co, 

Frank  Trumbull,  President, 
Chesapeake  &  Ohio  Ry  Co. 

F.  D.  Underwood,  President, 

Erie  R.R.  Co. 

H.  Walters,  Chairman, 

Atlantic  Coast  Line  R.R.  Co. 

Daniel  Willard,  President, 
Baltimore  &  Ohio  R.R.  Co. 


The  Committee  thereafter  met  continuously  at  the  Hotel 
Bellevue-Stratford,  Philadelphia,  from  December  10th  to  15th, 
1918.  After  general  discussion  in  the  full  Committee  a  Com¬ 
mittee  on  Draft  was  appointed  consisting  of  Messrs.  Kruttschnitt, 
Elliott,  Rea,  Willard  and  Trumbull,  with  Mr.  Cuyler  and  Mr. 
Thom  ex-officio  members,  and  with  Mr.  Bledsoe  and  Mr.  A.  H. 
Harris  cooperating.  On  Sunday,  December  15th,  the  full  Com¬ 
mittee  unanimously  approved  the  Sub-Committee’s  draft  of  prin¬ 
ciples  which  should  be  embodied  in  the  new  legislation  to  govern 
the  operation  of  American  railroads  when  restored  to  private 
management. 

At  a  general  meeting  of  the  member-roads,  held  at  the  Hotel 
Bellevue-Stratford,  Philadelphia,  on  January  5,  1919,  the  report 
of  the  Standing  Committee  was  unanimously  adopted,  and  was 
presented  by  Mr.  Cuyler  as  Chairman  to  the  Senate  Interstate 
Commerce  Committee  on  January  9,  1919. 

The  plan  is  printed  on  the  pages  immediately  following. 


Plan. 


Principles  Which  Should  Be  Incorporated  in  a  Plan  Providing 
for  Government  Regulation  of  Carriers  Engaged 
in  Interstate  Commerce. 


Unanimously  agreed  to  by  Standing  Committee  of  Association 
of  Railway  Executives  December  11-15,  1918;  unanimously 
adopted  by  Association  of  Railway  Executives  January  5, 
1919;  presented  by  Thomas  DeWitt  Cuyler,  Chairman,  to  the 
Senate  Committee  on  Interstate  Commerce  January  9,  1919. 

The  fundamental  and  essential  purpose  to  be  accomplished 
is  to  furnish  the  public  with  safe,  efficient  and  adequate  transpor¬ 
tation  at  the  lowest  cost  consistent  with  such  service,  and  with 
due  regard  to  the  just  interests  of  the  owners  and  employes,  and 
also  adequate  to  the  nation’s  needs  even  in  times  of  great  national 
emergency  or  peril. 

It  should  be  realized  that  the  commerce  to  be  provided  for, 
whether  in  peace  or  war,  is  not  essentially,  or  in  large  part,  local, 
but  is  in  its  most  important  and  controlling  aspect  interstate  and 
continental.  Manifestly  any  system  which  is  adopted  should  be 
adequate  to  deal  with  and  supply  local  needs  as  well  as  to  meet 
the  larger  purposes  referred  to,  and  consequently  it  is  necessary 
to  consider  whether  instrumentalities  of  commerce  whose  prin¬ 
cipal  functions  and  importance  are  interstate  and  continental 
should  in  matters  affecting  their  capacity  to  serve  on  equal  terms 
the  entire  public,  be  subjected  to  many  local  authorities  or  to 
an  authority  representing  all  localities. 

The  interests  of  the  whole  people  demand,  that,  in  any  plan 
or  policy  which  is  adopted,  provision  shall  be  made : 

(a)  For  adequate  service  and  facilities  to  meet  not  only 
the  present  requirements  but  the  growing  and  expand¬ 
ing  needs  of  our  population  and  of  our  domestic  and 
foreign  commerce. 

(b)  For  new  and  additional  construction  when  justified  by 
public  convenience  and  necessity  and  for  the  elimina¬ 
tion  and  prevention  of  waste  in  unnecessary  and  inju¬ 
dicious  construction. 
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(c)  For  the  proper  co-ordination  of  the  carriers’  lines, 
facilities  and  organizations  and  for  the  consolidation 
thereof  under  proper  limitations  whenever  necessary 
in  the  public  interest  to  meet  and  provide  for  the  rea¬ 
sonable  demands  of  our  domestic  and  foreign  com¬ 
merce. 

(d)  For  the  prompt  and  orderly  co-ordination  of  the  lines, 
facilities  and  organizations  of  all  carriers  into  a  unified 
and  continental  system  whenever  required  in  the  pub¬ 
lic  interest,  because  of  extraordinary  national  emerg¬ 
ency  or  peril. 

(e)  For  a  rate  structure  which  will  provide  sufficient 
revenues  and  create  sufficient  credit  to  accomplish 
these  purposes. 

To  this  end,  the  following  principles  should  be  adopted: 

Private  Ownership  Should  Be  Continued. 

1.  Private  ownership,  management  and  operation  of  the 
American  railways  should,  as  a  matter  of  national  policy,  be 
continued. 

Regulation  of  Interstate  Commerce  a  National  Function. 

2.  The  power  of  regulation  of  the  instrumentalities  of 
interstate  commerce,  as  to  all  things  substantially  affecting  them, 
including  all  rates,  state  and  interstate,  should  be  exclusively  in 
the  hands  of  the  national  government;  but  these  national  func¬ 
tions  should  be  administered  through  governmental  machinery  or 
agencies  responsive  to  the  needs  of  and  convenient  to  the  people 
of  the  several  states  to  the  extent  and  the  manner  hereinafter 
suggested.  State  commissions  should  not  be  interfered  with  by 
the  Federal  Act  except  so  far  as  necessary  to  carry  out  the  pur¬ 
poses  herein  mentioned. 

Administrative  Duties  of  I.  C.  C.  Should  Be  Transferred. 

3.  The  Interstate  Commerce  Commission,  which  has  here¬ 
tofore  been  the  sole  Federal  agency  provided  by  law  to  deal  with 
such  matters  should  be  relieved  from  its  executive  and  adminis¬ 
trative  duties,  except  as  to  Federal  valuation  and  as  to  account¬ 
ing,  and  should  act  as  a  quasi-judicial  body  clothed  with  authority 
to  pass  upon  all  questions  concerning  the  reasonableness  and 
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adequacy  of  rates  and  concerning  discriminations  coming  before 
it  on  complaint  of  any  party  interested,  or  referred  to  it  as 
hereinafter  provided. 

Secretary  of  Transportation  Should  Be  Established. 

4.  A  Department  of  Transportation  should  be  created,  the 
head  of  which  should  be  known  as  the  Secretary  of  Transpor¬ 
tation.  He  should  be  a  member  of  the  President’s  cabinet  and 
should  be  vested  with  the  following  powers  and  duties : 

(a)  To  carefully  observe  the  transportation  needs  and 
transportation  facilities  of  the  country,  and,  by  sug¬ 
gestion  and  co-operation  with  the  carriers,  and,  by 
recommendations  from  time  to  time  to  the  Interstate 
Commerce  Commission  in  respect  to  the  necessity  for 
rates  and  revenues  adequate  to  provide  and  maintain 
the  proper  service  and  to  create  the  credit  required  to 
meet  the  needs  of  the  public  for  facilities,  while  at  the 
same  time  protecting  the  just  interests  of  employes,  of 
owners,  of  shippers  and  of  the  traveling  public,  to 
endeavor  to  insure  the  provisions  of  adequate  trans¬ 
portation  facilities  for  the  real  transportation  needs 
of  each  situation.  He  should  be  charged  with  the 
responsibility  of  recommending  from  time  to  time  to 
the  President  such  measures  and  policies  as  in  his 
opinion  would  promote  the  interests  of  the  public  and 
the  adequacy  of  the  transportation  service ; 

(b)  If  he  find  that  a  carrier  is  at  any  time  so  congested 
or  otherwise  unable  to  properly  handle  its  traffic,  he 
should  have  power  to  distribute  such  traffic  over  other 
lines  and  routes  on  such  terms  as  between  the  several 
carriers  as  he  may  find  to  be  just  and  reasonable 
under  the  circumstances,  subject  in  respect  to  such 
terms  to  appeal  to  the  Interstate  Commerce  Commis¬ 
sion  ; 

(c)  If  he  find  it  to  be  practicable  and  in  the  public  inter¬ 
est,  he  should  have  power,  in  the  event  of  the  failure 
of  the  interested  carriers  to  agree,  to  require  the  use 
of  the  terminals  of  any  carrier  by  another  or  other 
carriers  on  such  terms  as  he  may  fix  as  reasonable  and 
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just,  subject  to  the  right  of  appeal  of  any  interested 
carrier  to  the  Interstate  Commerce  Commission ; 

(d)  In  cases  of  serious  national  emergency,  he  should 
have  power  to  direct  that,  during  the  continuance  of 
such  emergency,  the  carriers  should  co-ordinate  their 
facilities  and  operations  and  operate  their  properties  as 
a  unified  national  system  on  such  terms  as  he  may  find 
to  be  just  and  reasonable  in  the  public  interest. 
Proper  provision  should  be  made  for  just  compensa¬ 
tion  to  any  carrier  injured  thereby. 

(e)  If  he  find  it  necessary  in  order  to  provide  adequately 
for  the  movement  of  traffic,  he  should  have  power  to 
require  any  carrier  to  distribute  its  cars  to  other  lines 
on  such  terms  as  he  may  deem  just,  subject  as  to  such 
terms  to  an  appeal  to  the  Interstate  Commerce  Com¬ 
mission. 

(f)  He  should  have  power  to  require  any  carrier  to  dis¬ 
tribute  its  cars  among  its  patrons  in  accordance  with 
their  needs  and  the  public  interest  in  the  same  man¬ 
ner  and  to  the  same  extent  as  the  Interstate  Commerce 
Commission  is  now  by  law  authorized  to  do. 

New  Construction  Should  Be  Controlled. 

5.  No  new  or  branch  lines  of  railroad  or  large  and  expen¬ 
sive  terminals  should  be  constructed  unless  a  certificate  of  public 
convenience  and  necessity  is  first  obtained  from  the  Secretary  of 
Transportation. 

Administrative  Duties  to  Secretary  cf  Transportation. 

6.  The  executive  and  administrative  functions  of  the  Inter¬ 
state  Commerce  Commission,  except  as  to  accounting  and  as  to 
Federal  valuation  of  railroad  properties,  should  be  transferred 
to  the  Secretary  of  Transportation. 

Carriers  Should  Have  Power  to  Initiate  Rates. 

7.  The  carriers  should  have  the  power  to  initiate  rates, 
schedules  of  which  should  be  filed  with  the  Interstate  Commerce 
Commission,  with  the  Secretary  of  Transportation  and  with  the 
State  commissions  of  the  States  in  which  the  rates  are  applicable 
and  through  which  the  carrier  operates ;  and,  if  not  suspended  as 
hereinafter  provided,  such  rates  should  become  effective  thirty 
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days  after  the  same  have  been  so  filed,  unless  a  shorter  period 
is  in  special  cases  authorized  by  the  Secretary  of  Transportation. 

It  should  be  made  the  duty  of  the  Secretary  of  Transporta¬ 
tion  to  promptly  consider  the  new  rates  so  brought  to  his  atten¬ 
tion,  and  he  shall  either : 

(a)  Approve  the  same,  giving  his  reasons  for  such  ap¬ 
proval  or 

(b)  Permit  the  rates  to  go  into  effect  without  his  specific 
approval  or  disapproval,  or 

(c)  Disapprove  the  same,  giving  his  reasons  therefor. 

In  case  he  disapproves  any  rate  or  fails  to  specifically  ap¬ 
prove  or  disapprove  it,  he  may  suspend  it  for  a  period  not  exceed¬ 
ing  sixty  days  and  refer  the  same  to  the  Interstate  Commerce 
Commission  for  consideration  and  determination. 

Statute  Should  Provide  Rule  for  Rate  Making. 

8.  The  statute  itself  should  provide  the  rule  of  rate-making, 
and  should  require  that  rates  be  not  only  what  has  been  called 
reasonable,  but  adequate  and  sufficient  to  enable  the  carriers  to 
provide  safe,  adequate  and  sufficient  service,  to  protect  existing 
investment  and  to  attract  the  new  capital  necessary  in  the  public 
interest,  and,  to  that  end,  the  statute  should,  among  other  things, 
specifically  provide  that  the  level  of  rates  must  properly  reflect 
the  cost  of  wages  and  all  other  expenses  incident  to  the  furnish¬ 
ing  of  transportation. 

Power  of  I.  C.  C  Over  Rates. 

9.  Rates,  whether  approved  or  disapproved  by  the  Secre¬ 
tary  of  Transportation  may  by  complaint  be  brought  before  the 
Interstate  Commerce  Commission  for  consideration,  which  should 
have  power  to  pass  upon  the  reasonableness  and  adequacy  thereof, 
subject  to  the  statutory  rule  in  regard  to  rate-making,  and,  in 
any  proceedings  before  it  in  respect  to  rates,  the  Commission 
should  give  due  consideration  to  any  recommendations  in  respect 
thereto  made  to  it  by  the  Secretary  of  Transportation.  Rates 
approved  by  the  Secretary  of  Transportation  should  be  presumed 
to  be  reasonable  and  proper  until  found  otherwise  by  the  Com¬ 
mission. 

Power  to  Establish  Minimum  Rates. 

10.  In  any  proceedings  before  it  in  respect  to  rates  the 
Interstate  Commerce  Commission  should  have  the  power  to  pre- 
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scribe  minimum  as  well  as  maximum  rates  and  to  determine  the 
relation  of  rates  and  differentials  whenever  necessary  or  appro¬ 
priate  to  establish  or  maintain  a  rate  structure  or  a  relation  or 
differential  found  by  it  to  be  just  and  proper. 

Existing  Rates  to  Continue  Pro  Tempore. 

1 1 .  The  statute  should  provide  that  existing  rates,  put  into 
effect  by  the  Director  General  of  Railroads  should  be  continued 
in  effect  until  changed  by  the  Interstate  Commerce  Commission 
as  provided  by  law,  or  as  provided  in  Paragraph  7  hereof. 

Carriers  as  Rate  Complainants. 

12.  Any  carrier  should  be  given  the  right  to  complain  of 
rates  of  another  carrier  in  the  same  manner  and  to  the  same 
extent  as  a  shipper  might  do. 

Regional  Commissions  of  I.  C.  C. 

13.  The  Interstate  Commerce  Commission,  in  order  that 
matters  within  its  jurisdiction  may  be  dealt  with  more  promptly 
and  satisfactorily  and  with  a  fuller  appreciation  of  all  the  cir¬ 
cumstances  and  local  conditions,  should  be  directed  to  divide  the 
United  States  into  such  number  of  regions  as  it  may  deem  wise, 
and  certify  the  number  of  regions  and  their  boundaries  to  the 
President,  who  should  appoint  for  each  region  a  Regional  Com¬ 
mission,  which  should  be  a  board  of  primary  jurisdiction,  con¬ 
sisting  of  one  member  for  each  of  the  States  embraced  therein. 
The  Regional  Commissions  should  have  authority  to  hear  and 
determine  all  complaints  in  respect  of  matters  within  the  jurisdic¬ 
tion  of  the  Interstate  Commerce  Commission  arising  in  their 
respective  regions  and  to  make  reports  thereon  to  the  Interstate 
Commerce  Commission,  such  reports  during  a  fixed  period  to  be 
subject  to  exceptions  by  any  of  the  parties,  as  in  the  case  of 
reports  by  Masters  in  Chancery.  If  no  exception  is  filed  within 
the  time  limited  and  it  is  not  otherwise  ordered  by  the  Interstate 
Commerce  Commission,  the  orders  and  findings  of  the  Regional 
Commissions  should  automatically  go  into  effect.  If  there  are 
exceptions,  or  the  Interstate  Commerce  Commission  considers 
the  issues  involved  of  sufficient  importance  to  so  order,  a  hear¬ 
ing  should  be  had  before  it  on  such  exceptions,  or  on  the  matters 
made  subject  to  reconsideration  by  order  of  the  Commission,  and 
the  order  of  the  Commission  should  have  the  same  effect  as  now 
provided  by  law  in  respect  to  its  orders. 
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Regulation  of  Express  Rates  and  Contracts. 

14.  Express  rates  should  be  dealt  with  in  the  same  manner 
as  freight  rates.  Contracts  between  express  companies  and  rail¬ 
road  companies  for  division  of  express  earnings  should  not  be¬ 
come  effective  until  approved  by  the  Secretary  of  Transporta¬ 
tion. 

Modification  of  Clayton  Act. 

15.  Section  Ten  of  the  Clayton  Act  should  be  so  modified 
as  not  to  unduly  hamper  the  proper  transaction  of  business. 

Restraints  on  Cooperation  Should  Be  Modified. 

16.  Existing  laws  should  be  so  far  modified  as  to  authorize 
upon  approval  by  the  Secretary  of  Transportation  as  being  in 
the  public  interest: 

(a)  Acquisition  by  a  carrier  engaged  in  interstate  com¬ 
merce  of  the  properties,  stocks  or  securities  of  another 
or  other  carriers ;  or  consolidations  and  mergers  of 
such  carriers; 

(b)  Agreements  between  carriers  engaged  in  interstate 
commerce  in  respect  to  rates  and  practices ; 

(c)  The  pooling  of  cars  and  other  transportation  facili¬ 
ties  ; 

(d)  The  division  of  earnings  in  connection  with  the  elim¬ 
ination  of  unnecessary  train  service. 

All  such  agreements  and  arrangements  should  be  filed  with 
the  Interstate  Commerce  Commission  and  with  the  Commissions 
of  the  several  States  whose  traffic  is  affected  as  well  as  with  the 
Secretary  of  Transportation  and  be  open  to  public  inspection. 

Settlement  of  Question  of  Wages  and  Working  Conditions. 

17.  Continuity  and  regularity  of  transportation  are  abso¬ 
lutely  essential  to  the  public.  Both  the  capital  invested  and  the 
labor  employed  in  transportation  are  therefore  engaged  in  a 
business  vitally  affecting  the  public  interest,  and  by  engaging 
therein  assume  the  implied  obligation  not  unreasonably  to  impair 
or  interrupt  the  movement  of  trains.  Questions  of  wages  and 
working  conditions  affecting  individual  railroads  should  be  set¬ 
tled,  if  possible,  by  officers  of  the  railroads  and  representatives 
of  the  employes.  A  board  should  be  constituted,  under  the  Secre¬ 
tary  of  Transportation,  on  which  the  employes,  the  employers, 
and  the  public,  should  have  equal  representation,  with  the  duty 
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and  authority  to  investigate  and  report  to  the  Secretary  of  Trans¬ 
portation  on  the  merits  of  any  controversy,  which  the  parties  are 
unable  to  adjust,  arising  in  the  railroad  or  other  transportation 
service,  either  in  regard  to  wages  or  in  regard  to  conditions  of 
service ;  and,  pending  such  investigation  and  report  and  for  a 
reasonable  time  thereafter,  there  should  be  no  lockout  by  the 
carriers  and  no  concerted  action  on  the  part  of  employes  which 
would  have  the  effect  of  interfering  with  or  interrupting  the 
orderly  movement  of  the  United  States  mail  or  interstate  or  for¬ 
eign  commerce.  The  scale  of  wages  and  the  expense  incident  to 
any  change  in  the  conditions  of  service  recommended  in  the 
report  of  such  board,  if  put  into  effect,  should  be  accepted  and 
recognized  in  the  making  of  rates,  as  a  legitimate  expense  of 
transportation. 

Funding  of  Indebtedness  to  Government. 

18.  Provision  should  be  made  for  the  funding  by  the 
United  States  of  indebtedness  of  carriers  to  it  growing  out  of 
Federal  control. 

National  Control  of  Security  Issues. 

19.  There  should  be  in  the  Federal  Government  the  exclu¬ 
sive  governmental  power  to  supervise  and  authorize  the  issue  of 
securities  by  railroad  carriers  engaged  in  interstate  or  foreign 
commerce  or  by  holding  companies  controlling  any  such  carrier. 

Federal  Incorporation. 

20.  A  system  of  Federal  incorporation  should  be  adopted 
into  which  should  be  brought  all  railroad  corporations  engaged  in 
interstate  or  foreign  commerce.  Such  system  should  be  compul¬ 
sory  and  not  elective.  It  should  preserve  to  corporations  rein¬ 
corporating  under  it,  not  only  all  of  their  contract  rights  and 
other  assets  of  all  sorts,  but  also  (except  as  to  any  feature  con¬ 
trary  to  an  Act  of  Congress)  their  existing  charter  powers,  and 
they  should  also  possess  the  general  powers  conferred  upon  all 
corporations  organized  under  the  Federal  Act.  The  system  of 
incorporation  should  provide  a  means  of  consolidation  and 
merger  for  existing  corporations  engaged  in  interstate  or  foreign 
commerce,  with  the  necessary  power  of  condemnation,  provided 
the  Secretary  of  Transportation  finds  that  such  consolidation  or 
merger  is  not  contrary  to  the  public  interest  and  approves  the 
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Testimony. 


Mr.  Thomas  DeWitt  Cuyler,  Chairman,  Association  of 
Railway  Executives. 

Before  Senate  Committee  on  Interstate  Commerce,  January 
9,  1919. 


Mr.  Cuyler.  My  name  is  Thomas  DeWitt  Cuyler ;  my  ad¬ 
dress,  Philadelphia,  Pa.  I  am  a  director  in  the  Pennsylvania 
Railroad  Co.,  and  in  various  subsidiary  companies  belonging  to 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  and  a  member 
of  its  executive  committee;  director  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Co.  and  a  member  of  its  executive 
committee;  and  also  occupy  a  similar  capacity  in  the  Long  Island 
Railroad  Co.  and  in  various  subsidiary  companies  belonging  to 
those  different  roads,  and  I  am  a  lawyer  by  profession. 

Perhaps,  Mr.  Chairman,  I  ought  first  to  explain  a  little  the 
Association  of  Railway  Executives,  which  was  originally  known 
as  the  “Railway  Executives  Advisory  Committee,’’  and  which 
was  formed  about,  I  think,  the  year  1912.  At  that  time  the 
condition  of  the  railroads,  so  far  as  their  revenues  were  con¬ 
cerned,  had  become  so  alarming  that  the  railway  executives  felt 
that  there  ought  to  be  some  committee  or  association  for  mutual 
conference  and  to  consider  the  general  railroad  situation.  I  did 
not  become  chairman  of  the  committee  until  May  of  this  year, 
and  had  no  connection  with  it  in  any  way ;  in  fact,  I  knew 
but  little  of  it  until  that  time.  It  was  then  deemed  wiser  that 
someone  who  was  not  himself  a  railway  executive  should  be 
chairman  of  the  committee,  and  I  was  elected  on  the  1st  day 
of  May,  I  think.  Since  that  time  the  duties  of  the  committee 
have  been  much  more  active,  in  that  the  question  of  the  relations 
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with  the  Government  under  the  Government  control  has  been 
very  potential,  and  that  committee  has  become,  so  to  speak,  a 
clearing  house  between  the  railroads  and  the  Government. 

That  association  is  composed  of  about  92  per  cent  of  the 
trackage  of  the  country,  and  there  is  a  standing  committee  of 
26  members — it  has  recently  been  enlarged  to  that  number — and 
a  subcommittee  of  that  standing  committee  has  prepared  the  plan 
that  I  have  to  submit  to  you,  which  was  in  turn  submitted  to  the 
meeting  of  the  general  managers  of  the  roads,  held  in  Philadel¬ 
phia  last  Sunday. 

Telephone  Message  from  Mr.  Cuyler  to  Mr.  Walker  D.  Hines. 

Before  proceeding  to  submit  to  you  the  plan  I  think  it 
proper  to  read  to  you  a  telephone  message  which  I  sent  to  Mr. 
Walker  D.  Hines  on  the  12th  of  December,  bearing  upon  Mr. 
McAdoo’s  proposition  for  an  extension  of  the  time  for  five 
years.  My  reason  for  doing  this  is  that  Mr.  McAdoo,  you  will 
perhaps  remember,  while  testifying  rather  created  the  impres¬ 
sion  at  first,  although  I  think  he  withdrew  it  afterwards,  that  the 
railway  executives  had  been  favorable  to  that  extension,  and  in 
order  that  there  may  be  no  misunderstanding  on  that  subject, 
I  want  to  read  this  telephone  message  which  I  sent  to  Mr.  Hines 
on  the  evening  of  December  12  and  which  I  know  was  conveyed 
by  him  to  the  Director  General.  That  message  was  the  result  of 
a  talk  I  had  had  with  Mr.  McAdoo  on  Monday,  two  days  before, 
in  which  he  had  suggested  this  plan  for  an  extension  of  five  years. 
I  told  him  then  that  we  would  have  a  meeting  of  the  standing 
committee  on  the  following  Wednesday,  two  days  afterwards,  and 
that  I  would  submit  that  plan  to  them,  and  I  added  that,  so  far 
as  I  was  personally  concerned,  I  was  so  much  opposed  to  it 
that  I  was  afraid  I  could  not  submit  it  fairly,  and  it  was  then 
suggested  that  Mr.  Hines  might  attend  to  the  submission  of  it ; 
but  it  was  finally  decided  that  I  should  do  so,  and,  as  a  result 
of  that,  I  sent  this  message  in  person,  at  the  instruction  of  the 
committee,  to  Mr.  Walker  D.  Hines,  who  received  it  personally, 
and  it  was  taken  down  in  shorthand.  This  was  on  December 
12,  1918,  and  the  telephone  message  was  as  follows : 
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As  the  result  of  our  interview  with  Mr.  McAdoo  on  Monday, 
I  laid  before  the  standing  committee  of  the  Association  of  Railway 
Executives  the  statement  made  by  Mr.  McAdoo  that  day  as  to  the 
possibility  of  the  early  return  of  the  roads  or  in  lieu  thereof  the 
possibility  of  extending  the  term  of  Federal  control  for  a  period  of 
five  years.  In  view  of  Mr.  McAdoo’s  letter  to  the  chairman  of  the 
Interstate  Commerce  Committees  of  the  Senate  and  House,  I  as¬ 
sume  that  Mr.  McAdoo  does  not  wish  a  further  conference  on  the 
subject  with  the  gentlemen  who  were  present  at  that  meeting. 

The  executives  have  very  fully  considered  the  suggestion  of 
Mr.  McAdoo  as  to  the  extension  of  the  term,  and  have  come  to  the 
conclusion  that  in  view  of  the  time  still  remaining  for  Federal  con¬ 
trol  it  is  unnecessary  now  to  extend  the  time.  They  felt  that  the 
period  of  21  months  after  the  formal  proclamation  of  peace  should 
furnish  ample  time  for  the  consideration  and  adoption  of  any  plan 
that  might  be  a  wise  one  for  the  railroads  and  the  country. 

In  the  last  paragraph  of  the  President’s  admirable  statement  as 
to  the  railroad  problem  he  used  the  following  language : 

“The  one  conclusion  that  I  am  ready  to  state  with  confidence  is 
that  it  would  be  a  dis-service  alike  to  the  country  and  to  the  owners 
of  the  railroads  to  return  to  the  old  conditions  unmodified.  These 
are  conditions  of  restraint  without  development.  There  is  nothing 
affirmative  or  helpful  about  them.  What  the  country  chiefly  needs 
is  that  all  these  means  of  transportation  should  be  developed — its 
railways,  its  waterways,  its  highways  and  its  country-side  roads. 
Some  new  element  of  policy  is  therefore  necessary — necessary  for 
the  service  of  the  public ;  necessary  for  the  release  of  credit  to  those 
who  are  administering  the  railways ;  necessary  for  the  protection  of 
their  security  holders.  The  old  policy  may  be  changed  much  or 
little,  but  surely  it  can  not  always  be  left  as  it  was.  I  hope  that 
the  Congress  will  have  a  complete  and  impartial  study  of  the  whole 
problem  instituted  at  once  and  prosecuted  as  rapidly  as  possible.” 

With  those  expressions  the  railway  executives  are  in  entire  ac¬ 
cord.  They  are  now  devoting  themselves  to  this  serious  problem, 
and  hope  to  evolve  a  plan  that  may  commend  itself  to  the  owners  of 
the  roads,  the  security  holders,  the  Government,  and  the  public  at 
large,  recognizing  a  close  relationship  with  the  Government,  which 
will  be  a  protection  alike  to  the  public  and  the  owners  and  the  se¬ 
curity  holders  of  the  properties  and  their  employees. 

This  can  not  be  done  in  a  day,  but  we  are  extremely  hopeful 
that  a  constructive  plan  based  on  sound  general  principles  may  be 
submitted  at  an  early  date  (either  to  the  present  Congress  for  their 
consideration  or  to  the  Sixty-sixth  Congress). 

We  would  urge  upon  the  Director  General  the  importance,  in 
conformity  with  the  President’s  statement,  of  time  to  consider  plans 
for  the  future,  and  that  any  return  of  the  roads  may  be  deferred 
until  at  least  this  opportunity  has  been  afforded.  We  can  not  help 
but  urge  upon  the  Director  General  the  great  disaster  that  in  our 
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judgment  would  ensue  both  to  the  owners  of  the  roads,  the  security 
holders,  and  the  public  at  large  if  the  roads  should  be  returned,  until 
time  had  been  given  to  fully  consider  these  problems. 

It  would  seem  that  the  President  had  this  distinctly  in  mind  in 
the  words  uttered  by  him. 

The  executives,  of  course,  desire  to  act  in  entire  harmony  with 
the  Director  General  and  to  aid  him,  as  they  have  in  the  past,  in 
every  way  in  carrying  forward  the  work  of  the  railroads  under 
Federal  administration,  and  they  hope  that  the  position  taken  by 
them  may  commend  itself  to  his  judgment. 

Now,  that  message,  sir,  was  submitted  to  the  meeting  of  the 
general  membership  roads  last  Sunday  and  unanimously  ratified 
and  confirmed  by  them,  and  I  know  of  no  dissenting  opinion  at 
all  from  that  position. 

With  that  preface,  sir,  I  will  read  the  proposed  plan. 

The  Chairman.  Very  well. 

Mr.  Cuyler.  And  I  would  like  it  to  be  understood  that, 
of  course,  this  is  a  plan  which  while  we  believe  it  is  sound  in 
its  basic  principles  and  one  that  should  be  followed,  is  not  a 
hard-and-fast  plan.  In  other  words,  it  is  not  in  the  form  of  a 
bill  and  is  simply  submitted  to  the  Senate  for  its  consideration,  as 
expressing  what  the  railway  executives  think  is  the  best  solution 
of  the  problem. 

Mr.  Thom.  How  many  railway  executives  are  in  the  as¬ 
sociation? 

Mr.  Cuyler.  About  150  or  160. 

Mr.  Thom.  Representing  all  the  railroads? 

Mr.  Cuyler.  Ninety-two  per  cent  of  the  trackage. 

Mr.  Thom.  Are  any  short-line  railroads  represented  in  the 
association  ? 

Mr.  Cuyler.  Recently  the  short-line  association  has  be¬ 
come  affiliated  with  us  and  is  represented  on  our  committee. 

Mr.  Thom.  How  recently  is  that? 

Mr.  Cuyler.  Within  the  last  month.  Mr.  Bird  M.  Rob¬ 
inson  has  been  elected  a  member  of  the  association  and  a  mem¬ 
ber  of  the  standing  committee. 

Senator  Pomerene.  Do  the  short  lines  approve  this  plan 
that  you  are  about  to  present? 
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Mr.  Cuyler.  Yes,  sir;  Mr.  Robinson  was  present  at  the 
meeting  of  the  standing  committee  and  approved  it,  and  he  was 
also  present  at  the  meeting  last  Sunday. 

Senator  Pomerene.  Have  you  had  any  conference  with 
shippers  on  the  subject  of  this  plan? 

Mr.  Cuyler.  No,  sir. 

The  Chairman.  So  we  are  to  understand  that  this  plan 
practically  represents  the  views  of  the  railroads  of  this  country. 

Mr.  Cuyler.  Yes,  sir.  The  only  large  system  that  is  not 
in  it  is  the  Southern  Railway.  They  are  not  members  of  the 
association.  But  with  that  exception  all  of  the  large  systems  are 
members,  and  most  of  the  small  systems.  Mr.  Fairfax  Harri¬ 
son,  president  of  the  Southern  Railway,  attended  our  meeting  in 
New  York,  at  which  there  was  general  discussion  before  this 
plan  was  prepared ;  but  he  simply  attended  as  an  invited  guest, 
and  I  have  not  heard  from  him  at  all  as  to  the  plan. 

I  ought  also  to  add,  inasmuch  as  I  have  stated  that  I  am  not 
a  railroad  executive  myself  and  not  versed  in  the  technique  of 
railroading,  that  I  will  be  followed  by  Mr.  Thom,  Mr.  Krutt- 
schnitt,  Mr.  Willard,  Mr.  Rea,  Mr.  Elliott,  and  Mr.  Bledsoe,  of 
the  Atchison  Railway,  all  of  whom  have  prepared  other  state¬ 
ments  bearing  upon  the  details  of  the  plan.  This  plan  was 
adopted  in  Philadelphia  and  confirmed  at  a  general  meeting  in 
Philadelphia  on  January  5,  1919,  and  is  as  follows: 

l This  plan,  entitled,  “ Principles  which  Should  be  Incorpor¬ 
ated  in  a  Plan  Providing  for  Government  Regulation  of  Carriers 
Engaged  in  Interstate  Commerce ,”  is  printed  in  full,  beginning 
oyi  page  1  of  this  dociwient. 

Following  the  reading  of  Section  16  of  this  plan  by  Mr. 
Cuyler  the  following  colloquy  took  place: 

Senator  Pomerene.  Do  you  mean  by  that  that  they  should 
be  subject  to  the  approval  of  the  Interstate  Commerce  Com¬ 
mission  ? 

Mr.  Cuyler.  No;  not  subject  to  their  approval;  but  sim¬ 
ply  that  they  should  be  filed,  and  subject  to  the  appeal  herein¬ 
after  provided,  to  the  Interstate  Commerce  Commission. 
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Mr.  Cuyler's  testimony  continued  as  follows: 

Now,  I  think  I  ought  to  say,  Senator,  in  further  answer  to 
your  question,  which  I  did  not  answer  very  fully,  that  this  plan 
has  been  submitted  to  some  other  association ;  for  instance,  the 
Ilinois  Manufacturers’  Association  has  had  it  before  them,  and 
has  adopted  it. 

Senator  Pomerene.  What  association  is  that? 

Mr.  Cuyler.  The  Illinois  Manufacturers’  Association,  which 
I  believe,  is  a  large  commercial  organization  in  Illinois.  The  plan 
has  also  been  submitted  to  a  meeting  of  chambers  of  commerce 
of  the  Central  West,  held  in  Chicago,  and  has  had  their  approval; 
and  also  to  various  individuals  in  different  part  of  the  country, 
who  are  in  affiliation  and  touch  with  railroads.  We  have  felt, 
however,  that  it  was  not  proper,  in  view  of  the  fact  that  the 
plan  only  received  the  approval  of  the  general  membership  body 
last  Sunday,  to  submit  it  to  anyone  until  we  had  submitted  it  to 
this  committee  here. 

Functions  of  Secretary  of  Transportation  and  Interstate 
Commerce  Commission. 

The  Chairman.  Mr.  Cuyler,  I  see  that  you  recommend 
here  a  cabinet  officer,  to  be  known  as  the  “Secretary  of  Trans¬ 
portation,”  who  would,  if  this  plan  were  carried  out,  practically 
assume  the  functions  now  exercised  by  the  Interstate  Commerce 
Commission.  Will  you  state  just  why  your  organization  prefers 
that  to  the  present  arrangement  ? 

Mr.  Cuyler.  Our  thought  is  this,  Senator:  We  believe 
that  the  present  Interstate  Commerce  Commission  is  overburd¬ 
ened,  and  that  no  body  of  men  can  do  the  work  that  that  body 
is  attempting  to  do,  both  on  the  administrative  side  and  on  the 
rate-making  side,  as  well  as  on  the  judicial  side;  and  that,  in 
any  event,  there  must  be  some  relief  provided  for  that  commis¬ 
sion  ;  and  we  have  felt  that  it  would  be  a  greater  protection  to 
the  country  at  large- — the  shippers  and  the  railroad  owners — if 
there  were  another  body  or  another  officer  whose  duty  it  would 
be  to  do  the  work  that  we  have  outlined  to  be  done  by  the  Secre¬ 
tary  of  Transportation.  We  have  also  felt  that  the  Secretary  of 
Transportation,  being  a  member  of  the  Cabinet,  would  have  the 
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ear  of  the  President  at  all  times,  and  would  therefore  be  in  a 
better  position  to  represent  to  him  the  needs  of  the  country  at 
large  with  respect  to  transportation. 

Of  course,  if  there  could  be  a  commission  created,  to  consist 
of  a  small  number  of  highly  paid  men,  and  you  could  get  well- 
trained,  efficient  men,  whose  term  of  office  would  be  of  sufficient 
length  to  relieve  them  from  any  fear  of  political  pressure,  per¬ 
haps  that  might  be  a  better  method. 

The  Chairman.  Are  you  not  afraid  of  the  pressure  of 
political  influence  in  constituting  a  Cabinet  officer  to  do  this  very 
work  ? 

Mr.  Cuyler.  We  are  not  so  much  afraid  of  that,  Senator, 
as  we  are  of  the  other.  We  believe  that  when  a  man  goes  into 
the  Cabinet  he  feels  a  keen  sense  of  high  responsibility,  which 
makes  him  rise  above  that  kind  of  pressure  to  a  very  large  ex¬ 
tent.  That  may  not,  in  point  of  fact,  always  be  so ;  but  we  think 
that,  in  the  long  run,  the  Cabinet  officer  you  would  get  in  that 
way  would  rise  to  the  occasion. 

Senator  Gore.  Is  it  your  idea  to  take  the  executive  pow¬ 
ers  and  functions  away  from  the  Interstate  Commerce  Commis¬ 
sion,  and  to  delegate  them  only  to  the  Secretary  of  Transporta¬ 
tion? 

Mr.  Cuyler.  Yes;  making  the  Interstate  Commerce  Com¬ 
mission  a  quasi- judicial  body. 

Senator  Gore.  Advisory  and  quasi-judicial? 

Mr.  Cuyler.  Yes. 

Senator  Gore.  Several  of  the  European  countries  have 
adopted  the  policy  of  segregating  the  executive  functions  from 
the  advisory  and  rate-making  powers,  have  they  not? 

Mr.  Cuyler.  They  have,  I  believe.  I  think  that  is  so  in 
France. 

Senator  Gore.  And  in  Germany,  I  understand. 

Senator  Watson.  Mr.  Cuyler,  you  provide  there  for  a  Sec¬ 
retary  of  Transportation  with  certain  duties  and  powers  and  cer¬ 
tain  other  duties  and  powers  are  to  remain  in  the  Interstate  Com¬ 
merce  Commission.  You  also  provide  for  the  retention  of  certain 
power,  at  least  inferentially,  by  the  various  State  commissions; 
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and  you  also  make  provision  for  regional  commissions.  Have 
you  not  more  machinery  than  is  necessary? 

Mr.  Cuyler.  We  believe  not.  We  believe  it  would  be  an 
assurance  to  the  public  that  their  local  interests  in  the  several 
localities  would  be  better  safeguarded  if  there  were  in  that  local¬ 
ity  a  representative  of  the  Interstate  Commerce  Commission,  who 
would  be  cognizant  of  the  peculiar  needs  of  that  particular  com¬ 
munity. 

Functions  of  State  Commissions. 

Senator  Pomerene.  What  relation  would  exist  between  the 
regional  commissions  and  the  State  commissions? 

Senator  Watson.  I  was  on  the  point  of  asking  that  very 
question. 

Mr.  Cuyler.  Only  an  advisory  relationship.  Our  idea  was 
that  the  State  commissions  should  be  relegated  practically  to 
police  powers  and  duties,  but  that  they  could  make  recommenda¬ 
tions  from  time  to  time  to  these  regional  commissions. 

The  Chairman.  Will  you  not  repeat  what  functions  you 
think  the  State  commissions  should  perform? 

Mr.  Cuyler.  We  think  the  functions  of  the  State  commis¬ 
sions  should  be  limited  to  police  powers  and  duties,  and  that  they 
should  be  simply  an  advisory  body  in  their  relationship  to  the 
regional  commissions. 

Senator  Watson.  Let  us  take  a  concrete  example,  for  the 
sake  of  illustration.  Take  the  question  of  the  construction  of  a 
road,  or  a  grade  crossing - 

Mr.  Cuyler  (interposing).  The  elimination  of  grade  cross¬ 
ings  ? 

Senator  Watson.  Yes.  Where  would  you  put  the  author¬ 
ity  to  determine  that? 

Mr.  Cuyler.  In  the  regional  commission. 

Senator  Watson.  Then,  what  power,  if  any,  do  you  leave 
the  State  commission  under  this  proposition? 

Mr.  Cuyler.  Upon  a  moment’s  reflection,  I  think  I  may  be 
wrong  as  to  that.  I  think  that  as  to  the  details  it  should  go  to 
the  State  commission — that  is,  purely  State  matters. 
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Senator  Watson.  Has  anybody  drafted  a  bill  in  specific 
terms  setting  forth  your  plan? 

Mr.  Cuyler.  No,  sir;  and  for  the  very  reason  that  we  did 
not  want  it  regarded  in  that  shape. 

Senator  Cummins.  Mr.  Cuyler,  my  first  impression  is  that 
the  proposal  you  make  is  strikingly  similar  to  the  law  under  which 
the  roads  are  now  being  operated  without  the  guaranty.  What  is 
the  difference  between  the  plan  you  propose  and  the  plan  that 
Mr.  McAdoo  is  now  pursuing? 

Mr.  Cuyler.  There  is  one  important  thing,  and  that  is  that 
Mr.  McAdoo  in  his  present  situation  has  full  power  over  every¬ 
thing — rates  and  everything  else.  Our  proposed  plan  differs  from 
the  present  law  in  that  the  rate  structure  shall  at  all  times  be 
adequate  to  meet  the  demands  of  the  road  with  respect  to  wages, 
operation,  and  return  upon  investment. 

Senator  Cummins.  That  is  accomplished  by  the  guaranty 
now,  is  it  not? 

Mr.  Cuyler.  Yes;  it  is. 

Senator  Cummins.  And  you  would  propose  to  accomplish 
it  in  the  same  way  under  your  plan? 

Mr.  Cuyler.  Under  an  act  of  Congress ;  yes. 

The  Chairman.  Mr.  Cuyler,  I  want  to  ask  you  the  ques¬ 
tion  that  was  asked  in  a  different  way  by  Senator  Watson.  Un¬ 
der  your  proposed  plan,  what  do  you  subtract  from  or  what  duties 
do  you  propose  to  take  away  from  the  State  commissions  as  they 
now  exist? 

Mr.  Cuyler.  We  would  take  from  them  their  rate-making 
power. 

The  Chairman.  That  is  the  principal  thing? 

Mr.  Cuyler.  Yes.  We  feel  that  the  State  commissions 
ought  to  be  continued ;  that  they  are  useful  bodies  and  essential 
to  the  roads,  and  that  we  should  have,  in  a  measure,  their  assist¬ 
ance;  but  when  it  comes  to  a  question  of  rate  making,  we  feel 
that  is  a  national  question  the  determination  of  which  should 
be  lodged  in  some  central  Federal  body. 

Senator  Watson.  You  would  give  to  the  roads  the  power 
to  initiate  rates,  but  you  would  take  from  the  commission  the 
power  to  suspend  those  rates? 
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Mr.  Cuyler.  Yes. 

Senator  Gore.  And  invest  that  power  only  in  the  Secretary 
of  Transportation? 

Mr.  Cuyler.  Yes. 

Senator  Watson.  And  is  not  that  the  main  reason  for  your 
advocating  the  creation  of  a  Secretary  of  Transportation? 

Mr.  Cuyler.  Well,  I  would  say  that  it  is  the  large  reason 
for  it.  The  roads  have  felt,  as  years  have  gone  by,  and  especi¬ 
ally  for  the  last  few  years,  that  the  question  of  rates  has  become 
so  pressing  and  so  vital  that  they  should  have  the  power  of  initiat¬ 
ing  them,  if  it  can  be  done. 

Senator  Watson.  If  Congress  could  pass  an  act  that  would 
compel  the  Interstate  Commerce  Commission  to  decide  ^  question 
of  that  kind,  say,  in  60  days,  instead  of  waiting  a  year  or  more 
to  decide  it,  would  not  that  somewhat  obviate  the  necessity  for 
the  creation  of  the  proposed  secretary  of  transportation? 

Mr.  Cuyler.  It  might,  Senator;  but,  as  I  said  before,  we 
feel  that  the  interests  involved  are  so  huge  and  vast  that  no  one 
body  can  handle  the  proposition  from  every  angle  to  the  satisfac¬ 
tion  of  all  concerned. 

Senator  McLean.  I  suppose  the  regional  commissioners 
might  do  a  great  deal  of  the  detail  work  which  now  occupies  the 
time  of  the  Interstate  Commerce  Commission  and  in  that  way 
relieve  that  body  of  a  large  part  of  its  labors? 

Mr.  Cuyler.  Very  largely  so,  Senator;  and,  of  course,  they 
would  also  have  the  advantage  of  being  people  who  probably 
would  live  in  the  same  community,  and  who  would  have  the  con¬ 
fidence  of  the  shippers  who  might  question  rates. 

Senator  McLean.  In  that  way  the  Interstate  Commerce 
Commission  proper  might  have  time  enough  to  attend  to  the 
executive  end  of  their  work? 

Mr.  Cuyler.  That  is  a  possibility,  of  course. 

Senator  Pomerene.  Do  you  give  to  the  Interstate  Com¬ 
merce  Commission  the  power  to  modify  rates  on  its  own  motion 
or  initiative? 

Mr.  Cuyler.  Yes,  sir. 

Senator  Gore.  The  right  of  appeal  lies  in  the  secretary  of 
transportation  in  regard  to  rates? 
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Mr.  Cuyler.  To  the  Interstate  Commerce  Commission ; 

yes. 

Senator  Pomerene.  But  only  on  complaint  ? 

Mr.  Cuyler.  Yes. 

Senator  Pomerene.  That  is,  complaint  by  the  shipper? 

Mr.  Cuyler.  Or  a  complaint  by  one  road  against  another. 

Senator  Gore.  By  either  party  at  interest? 

Mr.  Cuyler.  Yes. 

Senator  Cummins.  You  have,  I  suppose,  considered  the 
difficulties  that  would  arise  through  the  frequent  change  of  the 
secretary  of  transportation  as  a  Cabinet  officer,  and  the  fact  that 
he  might  be  a  man  who  had  very  slight  knowledge  of  transporta¬ 
tion  and  its  problems? 

Mr.  Cuyler.  We  realize  that,  sir. 

Senator  Cummins.  Do  you  think  it  is  wise  to  give  to  such 
a  man  the  powers  your  propose? 

Mr.  Cuyler.  We  felt  this:  It  is  a  subject  that  is  open  to 
more  debate  and  difference  of  opinion  than  any  other,  and  there 
was  a  great  diversity  of  opinion  among  the  members  of  the  com¬ 
mittee  before  we  arrived  at  a  conclusion,  but  the  more  we  dis¬ 
cussed  it,  the  more  we  came  to  the  conclusion  that  it  was  the  best 
solution  of  the  problem,  and  finally  we  all  came  around  to  that 
view.  For  instance,  in  the  Standing  Committee,  where  there  was 
at  the  start  considerable  division  of  opinion — there  were  24  mem¬ 
bers  present  out  of  26 — they  finally  unanimously  voted  the  whole 
24  members,  after  a  discussion  which  lasted  from  Wednesday 
morning  until  the  following  Sunday  afternoon,  continuously,  that 
it  was  the  wise  thing  to  do ;  and  the  same  way  at  the  meeting  last 
Sunday  in  Philadelphia,  of  the  membership  roads,  at  which  there 
were  some  150  men  present,  there  was  extended  discussion  on 
that  point,  and  the  very  point  raised  by  you,  sir,  was  thoroughly 
discussed,  and  finally  that  body  came  to  the  same  conclusion 
unanimously. 

Senator  Gore.  Do  you  think  that  your  suggestion  for  segre¬ 
gating  the  executive  powers  and  taking  them  away  from  the 
Interstate  Commerce  Commission  should  apply  with  equal  force 
to  taking  away  from  them  the  quasi-legislative  power  to  make 
rates  ? 
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Mr.  Cuyler.  We  feel  so,  Senator.  We  feel  that  it  has 
been  demonstrated  by  the  past  that  that  power  should  rest  in  the 
roads,  subject  to  proper  regulation. 

Senator  Gore.  Have  the  rates  made  by  the  Director  General 
been  as  satisfactory  as  those  made  by  the  Interstate  Commerce 
Commission,  speaking  by  and  large ;  I  mean,  with  respect  to  their 
relation  to  other  rates? 

Mr.  Cuyler.  I  hardly  feel  myself  qualified  to  pass  upon 
that.  I  am  not  a  railway  expert  myself. 

Senator  Gore.  The  reason  I  ask  that  is  that  the  principal 
factor  in  rate  making  is  the  relation  to  other  rates,  and  not  to 
disturb  the  equilibrium  by  cutting  into  them,  where  perhaps  you 
do  not  intend  to. 

Mr.  Cuyler.  I  do  not  believe  that  the  rate  making  by  the 
Director  General  has  been  scientific  at  all  in  its  nature. 

Senator  Gore.  Could  it  not  be  scientifically  done  if  it  were 
in  the  hands  of  a  body  of  men  who  had  had  long  experience,  and 
who  had  surveyed  the  whole  situation,  by  comparison  based  on 
observation  and  experience? 

Mr.  Cuyler.  Senator,  do  you  not  think  that  the  railroad 
executives  have  had  more  experience  than  anybody  else  in  that 
way? 

Senator  Gore.  I  do ;  yes. 

Br.  Cuyler.  Of  course,  their  action  should  be  subject  to 
review  by  a  judicial  body. 

Senator  Gore.  That  is  undoubtedly  true,  but  the  element  of 
interest  enters  there,  and  renders  them  perhaps  partial  judges, 
you  see,  so  that  it  would  have  to  be  reviewed  by  an  impartial 
tribunal.  " 

Mr.  Cuyler.  I  have  no  doubt,  sir,  that  we  would  be  satis¬ 
fied  with  any  plan  that  would  prevent  the  interminable  delays  that 
have  occurred  in  the  past. 

Senator  Gore.  Your  main  objection  is  to  the  delay? 

Mr.  Cuyler.  Yes. 

Senator  Gore.  And  your  chief  desire  is  expedition? 

Mr.  Cuyler.  Exactly. 

The  Chairman.  Mr.  Cuyler,  I  am  very  favorable  to  this 
regional  division  of  the  Interstate  Commerce  Commission.  If 
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that  plan  were  worked  out  so  that  the  needs  of  each  community 
could  be  brought  immediately  to  their  consideration,  and  then, 
upon  the  recommendation  of  these  regional  commissions,  to  the 
central  commission,  do  you  not  think  that  would  be  a  very  vital 
element  in  eliminating  the  delay  you  now  complain  of  in  rate 
making? 

Mr.  Cuyler.  It  might.  Of  course,  delay  would  ensue,  be¬ 
cause  it  would  have  to  go  first  to  the  regional  commission,  and 
then  to  the  Interstate  Commerce  Commission.  I  feel  that  if  the 
Interstate  Commerce  Commission  is  to  continue  to  be  charged 
with  the  responsibility  of  rate  making;  then  some  limitation  as 
to  the  time  to  be  allowed  for  the  suspension  of  rates  must  be  pro¬ 
vided  by  law,  in  order  to  protect  the  roads. 

The  Chairman.  My  idea  is  that  a  vast  amount  of  detail 
that  is  now  imposed  on  the  central  commission  would  in  that  way 
be  largely  eliminated,  and  put  onto  the  regional  commissions,  so 
that  this  very  matter  of  rate  making  could  be  more  expeditiously 
attended  to  by  the  central  commission  than  it  now  is,  because 
they  now  have  to  do  all  the  work  at  Washington  for  practically 
the  entire  railroad  system  throughout  the  country ;  whereas,  by 
a  proper  provision  of  law,  to  divide  this  up  and  to  put  these  duties 
>  upon  the  regional  commissions,  they  would  be  largely  relieved 
of  this  detail  work,  and  could  probably  give  more  time  to  the 
matter  of  rate  making. 

Mr.  Cuyler.  That  is  true,  if  it  were  provided  that  the 
Interstate  Commerce  Commission  should  act  within  a  given  time ; 
but  its  powers  of  suspension  should  not  extend  beyond  a  given 
time. 

The  Chairman.  Do  you  think  that  if  the  central  commis¬ 
sion  were  limited  by  law,  as  you  have  indicated,  it  would  in  a 
measure  relieve  the  necessity  of  your  suggestion  for  a  Cabinet 
officer? 

Mr.  Cuyler.  I  think  it  would,  in  a  measure ;  but  I  still 
think  that  a  Cabinet  officer  would  be  very,  very  useful  in  direct¬ 
ing  the  transportation  needs  of  the  country. 

The  Chairman.  I  am  rather  of  the  opinion  that  a  Cabinet 
officer  charged  with  the  powers  that  you  have  suggested  here,  and 
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probably  changing  every  four  years,  as  suggested  by  Senator 
Cummins,  might  create  a  condition  in  the  railroad  business  which 
would  be  like  some  others  we  have  here ;  that  we  would  never 
know  what  was  fixed  or  settled,  because  each  man  would  have 
his  own  opinions,  and  might  come  in  and  upset  all  that  had  been 
dpne  theretofore,  more  or  less  arbitrarily,  as  seems  to  be  the 
tendency  to-day,  when  the  incumbents  of  public  offices  are  chang¬ 
ing  so  rapidly. 

Senator  Gore.  That  objection  would  not  lie  so  much  if  the 
power  of  the  commission  were  purely  executive? 

Mr.  Cuyler.  No;  I  think  it  would  not. 

Senator  Gore.  Have  you  run  through  your  mind  at  all  the 
question  of  what  regions  the  country  ought  to  be  divided  into,  if 
the  regional  plan  be  adopted  ? 

Mr.  Cuyler.  I  have  not.  That  would  have  to  be  decided 
by  the  President,  but  I  take  it  that  it  would  work  itself  out  nat¬ 
urally. 

Senator  Gore.  Similar  to  the  present  southern,  western,  and 
eastern  traffic  territories? 

Mr.  Cuyler.  Yes. 

Senator  Gore.  There  has  been  a  great  deal  of  agitation 
about  dividing  the  railroads  into  traffic  regions,  and  compelling 
the  movement  of  traffic  along  those  predetermined  lines,  irrespec¬ 
tive  of  local  conditions. 

Mr.  Cuyler.  We  are  against  that.  We  are  against  any 
regional  arrangement  that  would  take  away  the  competitive 
features. 

Senator  Gore.  It  has  struck  me  as  unscientific,  and  that  it 
would  be  going  backward  instead  of  forward,  but  I  was  wonder¬ 
ing  if  your  regional  proposition  would  not  tend  in  the  same 
direction. 

Mr.  Cuyler.  I  do  not  think  so,  because  the  roads  would 
remain  practically  as  they  are. 

Senator  Gore.  Under  your  suggestion,  in  each  region  you 
would  have  a  representative  from  each  State  in  that  region  sit¬ 
ting 'on  that  regional  board? 

Mr.  Cuyler.  Yes. 
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Senator  Gore.  Would  not  that  sort  of  regional  division  be 
subject  to  the  same  objection — that  its  lines  would,  after  all,  be 
more  or  less  arbitrary,  and  would  cut  across  systems  and  cut 
across  natural  traffic  lines? 

Mr.  Cuyler.  But  you  would  have  all  the  roads  in  existence 
and  competing  with  one  another. 

Senator  Gore.  With  the  right  of  appeal  to  a  common 
authority  ? 

Mr.  Cuyler.  Yes. 

Senator  Gore.  I  understand ;  but  would  it  not  be  better  to 
appoint  your  representatives  from  each  State  on  a  central  body, 
and  then  when  a  question  arises,  to  assign  it  for  consideration  to 
those  men  who  were  most  familiar  with  the  territory  in  which 
the  controversy  arose,  instead  of  cutting  the  country  into  arbi¬ 
trary  sections,  and  having  the  representatives  from  the  States 
in  those  sections  consider  questions  which,  of  course,  would  over¬ 
lap,  because  transportation  is  largely  a  national  affair?  Instead 
of  that,  to  let  the  Interstate  Commerce  Commission  designate 
the  members  from  the  different  States  which  might  be  involved 
in  a  particular  controversy  at  a  given  time? 

Mr.  Cuyler.  In  other  words,  the  regional  director  would 
have  a  sort  of  roving  commission? 

Senator  Gore.  Yes.  Have  the  same  representative  from 
the  State  all  the  time.  Take  the  Southern  States ;  instead  of  con¬ 
stituting  those  into  one  region,  with  representatives  sitting  as  a 
board  for  that  region- — or,  let  us  take  the  Illinois  Central,  which 
would  involve  two  regions — from  Chicago  to  New  Orleans ; 
would  it  not  be  better  to  assign  the  standing  representatives  from 
Illinois,  Kentucky  and  Tennessee  to  decide  that  case? 

Mr.  Cuyler.  Our  only  thought  was  expedition ;  that  the 
complainant  should  have  some  place  to  which  he  could  go  and 
get  relief  at  once. 

Senator  Gore.  Well,  that  would  be  almost  automatic  in  its 
operation. 

Mr.  Cuyler.  Then,  I  should  see  no  objection  to  that  plan. 

Senator  Gore.  It  looks  to  me  if  a  regional  suggestion  like 
yours  is  practically  the  same  as  a  general  subdivision  of  the 
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country  into  regions,  arbitrarily,  and  not  based  upon  any  natural 
division  of  traffic. 

Mr.  Cuyler.  There  is  some  force  in  what  you  say,  and  that 
gives  me  again  the  opportunity  to  impress  upon  you  that  this 
plan  is  altogether  tentative. 

Effect  of  Immediate  Return  of  Roads. 

The  Chairman.  Mr.  Cuyler,  has  your  body  considered 
what  would  be  the  effect  of  a  return  of  the  roads  to  their  old 
status  before  some  legislation  other  than  that  we  now  have  has 
been  enacted? 

Mr.  Cuyler.  Yes,  sir;  we  have  considered  that  very  seri¬ 
ously  and  we  think  the  effect  would  be  most  disastrous. 

The  Chairman.  In  what  respect,  particularly? 

Mr.  Cuyler.  In  the  first  place,  the  roads  owe  vast  sums 
of  money  to  the  Government,  due  on  demand,  and  while  I  can 
not  conceive  that  the  Government  would  so  exercise  that  demand 
as  to  create  a  panic  and  ruin  to  the  roads,  at  the  same  time  it 
exists.  The  Government  has  taken  over  a  great  many  of  the 
securities  of  the  railroads.  For  instance,  the  New  Haven  Rail¬ 
road  has  borrowed  some  sixty  or  seventy  millions  of  dollars  from 
the  Government,  and  every  dollar  of  securities  that  they  own  is 
in  the  Treasury  of  the  United  States;  and  so  with  other  roads. 
Take  the  Pennsylvania  Railroad:  Its  annual  requirements  on  its 
lines  east  and  west  amount  to  about  $200,000,000  a  year.  And 
just  here  let  me  say  that  I  want  to  correct  the  impression  that 
Mr.  McAdoo  created  that  the  roads  have  not  been  willing  to  go 
along  with  the  Director  General.  I  think  that,  with  the  exception 
of  the  allocation  of  cars,  there  has  scarcely  been  any  refusal  to 
carry  out  his  orders.  Now,  with  regard  to  the  allocation  of  cars, 
the  Government  in  March  gave  a  huge  order  for  cars,  and  the 
roads  were  not  consulted  in  any  way  with  regard  to  it.  Only 
about  14  per  cent  of  that  Government  order  has  been  filled,  but 
we  were  asked  to  take  those  cars,  and  on  a  good  many  of  the 
roads  the  cars  were  entirely  unsuitable  for  their  purposes.  For 
instance,  on  the  Atchison  Road  a  thousand  gondola  cars  were 
assigned,  I  think,  to  them,  and  they  could  not  use  them  at  all 
on  account  of  the  way  that  the  road  has  been  constructed. 
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Senator  Pomerene.  Were  they  the  standardized  car? 

Mr.  Cuyler.  Yes;  but  the  Atchison  had  a  peculiar  car, 
and  they  could  not  use  these  cars  at  all.  On  the  Pennsylvania 
Railroad  we  were  asked  to  take  a  thousand  55-ton  coal  cars. 
Now,  our  standard  coal  car  is  70  tons,  and  we  would  have  been 
handicapped  for  perhaps  20  years — the  approximate  life  of  a  car 
— with  the  difference  between  a  55-ton  and  a  70-ton  car,  and  that 
would  have  meant  most  uneconomical  operation  for  us.  A  good 
many  of  the  roads  had  put  in  their  orders  in  November  and  De¬ 
cember  for  cars  and  then  the  Government  went  ahead,  without 
consulting  the  railroads  in  any  way,  and  placed  this  huge  order 
for  cars,  and  to-day  I  think  that  most  of  the  roads  of  the  country 
have  idle  cars  standing  on  their  tracks.  Now,  that  is  a  very  seri¬ 
ous  matter.  That  car  order  amounted  in  money  to  more  than  all 
the  car  trusts  outstanding  to-day.  It  was  an  order  of  about 
$330,000,000,  I  think. 

Senator  Gore.  That  was  a  car  order  given  by  the  Govern¬ 
ment? 

Mr.  Cuyler.  Yes,  last  March;  and  there  was  not  a  rail¬ 
road  consulted  in  advance. 

Senator  Gore.  And  those  cars  did  not  conform  to  the 
standard,  you  say? 

Mr.  Cuyler.  On  a  good  many  roads,  no. 

Senator  Townsend.  Is  it  possible  to  have  an  economically 
standardized  car? 

Mr.  Cuyler.  I  do  not  think  so,  Senator. 

Senator  Townsend.  I  understand  that  the  Commission  does 
not  think  so,  either. 

Mr.  Cuyler.  And  the  same  way  with  locomotives. 

Senator  Pomerene.  You  mean  for  the  various  roads? 

Mr.  Cuyler.  Yes. 

Senator  Townsend.  Why  is  that  so? 

Mr.  Cuyler.  Because  the  terminal  facilities  and  ware¬ 
houses,  etc.,  on  the  various  roads  have  been  built  to  accommodate 
a  certain  type  of  car  and  can  not  be  operated  with  any  other  type 
of  car  successfully. 

Senator  Townsend.  Can  you  build  a  car  that  can  be  used 
generally  for  various  transportation  purposes,  economically? 
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Mr.  Cuyler.  I  would  rather  have  one  of  the  railroad  presi¬ 
dents  here  answer  that  question. 

Senator  Townsend.  Very  well. 

The  Chairman.  Mr.  Cuyler,  what  is  the  opinion  of  your 
body  as  to  the  present  rates  inaugurated  by  the  Director  General, 
and  the  wage  scale?  How  would  that  be  effected  by  State  law,  if 
they  were  to  go  back  now? 

Mr.  Cuyler.  We  feel  that  those  State  laws  would  ipso 
facto  become  operative.  We  believe  that  if  the  roads  went  back 
without  legislation  by  Congress,  they  would  become  effective  at 
once. 

The  Chairman.  Have  you  calculated  to  what  extent  that 
would  affect  your  revenues  ? 

Mr.  Cuyler.  No;  but  it  would  be  a  very  large  sum. 

Senator  Townsend.  Do  you  believe  that  if  the  roads  were 
to  go  back  now  to  private  ownership,  with  the  provision  as  to 
pooling  and  the  use  of  joint  terminals,  the  railroad  would  main¬ 
tain  the  present  scale  of  wages? 

Mr.  Cuyler.  I  think,  Senator,  that  is  a  question  of  the 
law  of  supply  and  demand.  I  can  not  get  out  of  my  head  that 
the  railroads  of  the  country  should  be  in  exactly  the  same  posi¬ 
tion  as  any  other  business  and  meet  the  wage  scale  that  is  pre¬ 
vailing,  in  order  to  obtain  proper  labor. 

The  Chairman.  Do  you  think  the  present  wage  scale  that 
has  been  inaugurated  by  the  Director  General  is  wisely  and  equi¬ 
tably,  as  well  as  economically,  adjusted  as  between  the  different 
classes  of  labor  employed  on  the  railroads? 

Mr.  Cuyler.  1  do  not  feel  qualified  to  answer  that  question, 
Senator. 

Senator  Kellogg.  You  are  going  to  have  practical  railway 
men  here  to  answer  all  those  questions,  are  you  not? 

Mr.  Cuyler.  We  are  going  to  have  Mr.  Kruttschnitt,  Mr. 
Willard,  Mr.  Rea,  Mr.  Elliott,  and  Mr.  Bledsoe  all  make  state¬ 
ments. 

Senator  Kellogg.  I  want  to  ask  one  question  of  you:  I 
see  that  you  have  suggested  that  the  railroads  be  permitted  to 
consolidate  and  pool  simply  upon  the  authorization  of  a  secre- 
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tary  of  transportation,  without  any  public  hearing  of  testimony 
or  objection  from  the  people  to  be  affected.  Do  I  correctly  under¬ 
stand  that? 

Mr.  Cuyler.  No,  sir.  That  is  merely  a  skeleton  plan.  We 
believe  and  expect  that  the  bill  should  provide  that  there  !be 
proper  hearings  on  all  such  applications. 

Senator  Kellogg.  Hearings  before  whom? 

Mr.  Cuyler.  Before  the  secretary  of  transportation. 

Senator  Kellogg.  Do  you  not  believe  that  competition  as 
to  service  between  the  great  competing  routes  of  this  country  is 
a  valuable  thing  to  the  people  of  this  country  ? 

Mr.  Cuyler.  Most  assuredly. 

Senator  Kellogg.  And  should  be  maintained? 

Mr.  Cuyler.  Absolutely. 

Senator  Kellogg.  Now,  would  not  the  Interstate  Commerce 
Commission  be  the  proper  tribunal  to  try  that  question  of  how 
many  lines  or  what  lines  should  be  allowed  to  consolidate — be¬ 
cause  when  it  is  once  done,  the  rights  of  the  people  are  taken 
away,  so  far  as  competition  is  concerned  ? 

Mr.  Cuyler.  I  would  feel  that  to  be  the  case,  Senator,  if 
you  would  relieve  them  of  their  other  duties,  and  give  them  an 
opportunity  to  act  expeditiously  on  such  applications.  I  think 
the  Interstate  Commerce  Commission  has  done  all  that  anybody 
could  possibly  do  under  the  circumstances,  and  I  do  not  want  to 
be  understood  as  criticizing  it  in  any  way ;  but  I  do  think  they 
are  burdened  to  death. 

The  Chairman.  If  the  Senator  will  excuse  me,  I  want  to 
ask  you  now  about  one  of  the  chief  things  that  occurs  to  me.  I 
want  you  to  explain  to  me  how  there  is  to  be  any  incentive  for 
competition  in  service,  when  we  propose  to  eliminate  and  prac¬ 
tically  have  eliminated  competition  in  rates?  What  incentive  have 
you  for  competition  in  service,  other  than  a  philanthropic  feeling, 
unless  you  get  paid  for  it? 

fore,  each  road  is  anxious  to  do  its  very  best,  in  order  to  attract 
that  business. 

Mr.  Cuyler.  We  have  this  incentive:  That  the  road  that, 
gives  the  best  competitive  service  will  get  the  business ;  and,  there- 
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The  Chairman.  The  reason  I  asked  you  that  question  was 
that  Mr.  Clark  here  suggested,  under  the  plan  he  proposed,  that 
adequate  service  would  be  enforced;  and  I  think  perhaps  there 
is  some  force  in  that,  because  we  have  got  to  have  a  unified  sys¬ 
tem  of  roads  in  this  country;  it  seems  to  me  that  is  inevitable. 
We  have  got  to  have  terminal  facilities  for  serving  the  public, 
regardless  of  whether  the  railroads  want  them  or  not,  and  we 
have  got  to  have  extensions  of  service  throughout  the  country, 
so  that  the  established  communities  can,  in  part,  bear  the  burdens 
of  those  that  are  now  in  process  of  development,  and  the  service 
under  these  different  plans  that  have  been  submitted  to  us  here 
will  be  more  or  less  compulsory ;  and,  as  you  say,  competition  in 
service  will  mean  that  with  two  roads  within  a  given  competitive 
community,  if  one  road  can  carry  all  the  traffic,  by  virtue  of  its 
good  service,  that  will  prove  that  the  other  road  is  not  necessary. 

Mr.  Cuyler.  I  think  that  is  a  misfortune  of  the  other  road, 
if  it  is  not  competently  managed  so  as  to  attract  the  traffic.  I  can 
give  you  an  illustration  by  taking  the  competitive  service  between 
the  Pennsylvania  Railroad  and  the  Philadelphia  &  Reading  be¬ 
tween  Philadelphia  and  New  York.  Now,  I  do  not  believe  there 
is  any  other  service  equal  to  that,  from  the  competitive  stand¬ 
point.  The  Pennsylvania  Railroad  was  getting  the  great  bulk  of 
that  business.  We  would  run  hourly  trains  with  eight  or  ten 
cars,  and  with  two  or  three  parfor  cars.  Now,  the  Philadelphia 
&  Reading  Railroad  decided  to  make  its  service  more  attractive, 
and  it  began  to  run  more  parlor  cars  on  its  trains.  There  were 
certain  districts,  for  instance,  in  the  northeastern  part  of  Phila¬ 
delphia  that  they  reached,  where  there  was  constant  travel  be¬ 
tween  Philadelphia  and  New  York,  and  they  began  to  cater  to 
that,  and  it  was  a  great  benefit  to  the  community,  and,  incident¬ 
ally,  the  Reading  has  seemed  to  feel  that  it  helps  them  in  their 
business. 

The  Chairman.  Is  it  not  your  experience,  when  one  road 
has  succeeded  in  getting  all  of  the  tonnage,  or  a  majority  of  it, 
under  the  same  rates  and  charges  as  made  by  its  competitor,  and 
is,  therefore,  making  a  larger  percentage  of  return  under  that 
given  rate,  than  its  competitor,  that  the  tendency  on  the  part  of 
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the  shipping  public  is  to  lower  the  rate  on  the  successful  road, 
because  of  the  excess  earnings  on  the  capital  invested? 

Mr.  Cuyler.  That  is  true,  Senator,  and  that  is  one  of  the 
great  problems  that  we  have  tried  to  think  over,  and  for  which 
it  is  very  difficult  to  find  a  solution. 

The  Chairman.  We  have  that  before  us  now;  that  certain 
roads  are  receiving  beyond  what  might  be  termed  a  reasonable 
compensation  as  compared  with  other  roads,  and  when  we  inves¬ 
tigate  we  find  they  are  carrying  more  tonnage,  and,  consequently, 
getting  a  larger  dividend  on  the  capital  invested  than  the  other 
roads ;  but  the  shipping  public  feels  that,  as  they  are  earning  this 
seemingly  excessive  amount,  the  rate  should  be  lowered ;  and  if 
you  do  lower  it,  you  kill  off  the  other  road  that,  for  one  reason 
or  another,  has  not  been  carrying  so  large  a  volume  of  traffic ; 
and  yet  the  people  living  contiguous  to  the  road  that  is  not  so 
successful  seem  to  be  entitled  to  the  same  rate  as  the  people  liv¬ 
ing  contiguous  to  the  successful  road,  because  the  shippers  have 
to  meet  in  a  common  competitive  market  in  the  sale  of  their 
goods,  and  if  you  lower  the  rate  on  the  successful  road,  in 
order  to  decrease  its  earnings,  the  other  road  will  be  driven  out 
of  business,  and  if,  on  the  other  hand,  you  increase  the  rate, 
you  simply  multiply  the  complaints  that  the  successful  road  is 
earning  more  than  it  should  earn ;  and  if  you  make  any  differ¬ 
ence  in  the  rates,  in  favor  of  the  poorer  road,  you  simply  destroy 
their  competitive  power. 

Mr.  Cuyler.  That  is  absolutely  true,  Senator,  and  there  is 
no  subject  about  which  we  have  had  more  discussion  than  that 

one. 

Senator  Gore.  Is  not  that  one  of  the  insoluble  problems  ? 

Senator  Watson.  You  can  not  take  away  the  natural  ad¬ 
vantages  of  successful  management. 

Senator  Townsend.  Have  you  discussed  in  your  paper — I 
was,  unfortunately,  not  here  when  you  read  it — the  question  of 
what  you  are  going  to  do  with  the  little  road  ? 

Mr.  Cuyler.  No;  that  is  not  discussed. 

Senator  Gore.  That  has  always  struck  me  as  one  of  the 
almost  insoluble  problems;  that  is,  the  competition  between  effi- 
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ciently  managed  roads  and  those  that  are  inefficiently  managed ; 
to  make  a  rate  that  will  yield  a  fair  return  on  the  capital  invested, 
and  yet  be  fair  to  the  public.  They  have  worked  out  a  system  in 
Boston,  I  think,  on  the  elevated  roads,  allowing  a  return  of,  I 
think  it  is,  6  per  cent  on  the  capital  invested,  and  where  the  earn¬ 
ings  do  not  equal  that,  then  the  rates  automatically  go  up  until 
they  do ;  and  when  the  earnings  go  above  that  amount,  automat¬ 
ically  the  rate  goes  down.  Would  there  be  any  way  of  fixing 
just  and  reasonable  rates  so  that  where  an  efficiently  managed 
concern  earned  too  much  the  excess  would  go  to  the  public? 

Mr.  Cuyler.  The  excess  should  be  divided  up,  yes.  You 
intimated  that  that  has  been  successful  in  Boston.  It  has  been 
very  unsuccessful. 

Senator  Gore.  I  did  not  say  “successful.”  I  said  it  had 
been  worked  out. 

Mr.  Cuyler.  They  are  asking  an  increase  in  the  fare  on 
the  Boston  elevated  roads  up  to  10  cents.  They  are  up  to  8  cents 
now. 

Senator  Pomerene.  Mr.  Cuyler,  has  the  feeling  been  gen¬ 
eral  among  the  railway  executives  and  other  railway  people  that 
the  Interstate  Commerce  Commission  has  not  been  liberal  enough 
in  its  advance  of  rates? 

Mr.  Cuyler.  Yes,  sir;  we  have  felt  they  have  not  been 
liberal  enough. 

Senator  Pomerene.  That  is  simply  preliminary  to  what  1 
was  going  to  ask  you.  Commissioner  Clark  yesterday  presented 
certain  tables  here,  and,  without  going  into  them  in  detail,  they 
show  during  the  past  10  years,  generally  speaking,  substantial 
increases  in  the  rate  of  dividend,  and  substantial  increases  in  the 
surplus  account  of  the  railroads  during  those  years. 

Mr.  Cuyler.  Taking  the  roads  as  a  whole,  a  good  many  of 
them  have  improved  their  condition.  On  the  other  hand,  a  good 
many  have  not.  I  think  Mr.  Kruttschnitt  will  deal  with  that  very 
fully.  Take  the  Pennsylvania  Railroad,  for  instance,  that  road 
used  to  devote  as  much  of  its  net  income  each  year  to  improving 
its  property  as  it  devoted  to  dividend  payments.  We  used  to  pay 
a  6  per  cent  dividend  each  year  and  put  an  equal  amount  back 
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into  the  property.  To-day  we  are  barely  panning  out  our  divi- 


Senator  Pomerene.  That  is,  at  the  present  time  ? 

Mr.  Cuyler.  Well,  for  the  last  three  or  four  years.  Last 
year  we  earned  7  per  cent  and  the  year  before  that  8  per  cent, 
but  we  have  gone  down  steadily. 

Senator  Pomerene.  Do  you  claim  that  that  is  due  to  war 
conditions? 

Mr.  Cuyler.  No;  this  was  long  before  that.  Our  capital 
requirements,  with  the  tremendous  volume  of  tonnage  on  the 
Pennsylvania,  are  very  great.  Our  earnings  were  not  sufficient  to 
maintain  our  property,  after  paying  the  dividend,  and  we  have 
had  to  borrow  money,  and,  of  course,  we  have  had  to  pay  inter¬ 
est  on  those  loans,  which  has  reduced  our  surplus  account. 

Senator  Townsend.  What  do  you  propose  to  do,  under  this 
scheme  of  yours,  for  maintaining  the  small  independent  road  ? 

Mr.  Cuyler.  We  have  no  particular  plan,  sir.  We  propose, 
of  course,  to  give  the  power  to  the  secretary  of  transportation  to 
permit  mergers,  consolidations,  etc. 

Senator  Townsend.  What,  for  instance,  do  you  think  the 
Pennsylvania  Railroad  would  do  toward  consolidating  these  small 
lines  that  are  tributary  to  it — consolidating  them  into  the  Penn¬ 
sylvania  Railroad? 

Mr.  Cuyler.  I  think  we  would  be  very  glad  to  have  them 
in. 

Senator  Townsend.  All  of  them. 

Mr.  Cuyler.  That  I  could  not  say,  without  studying  the 
situation.  There  are  a  great  many  of  them  that  are  tributary  to 
the  Pennsylvania  Railroad. 

Senator  Townsend.  Have  you  experienced  real  difficulty  in 
financing  your  road. 

Mr.  Cuyler.  Yes,  sir;  we  have.  We  find  it  more  and  more 
difficult  all  the  time,  and  we  have  to  pay  a  higher  rate  for  our 
money. 

Senator  Townsend.  What  makes  that  difficulty? 

Mr.  Cuyler.  The  fact  that  the  margin  between  earnings 
and  our  surplus  account  is  getting  less  and  less  all  the  time,  and 
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also  a  feeling,  I  think,  among  the  bankers  that  the  railroads  are 
not  properly  treated  by  the  Government. 

Senator  Townsend.  Do  you  not  think  that  the  railroads 
have  overworked  that  in  the  last  few  years,  and  in  other  years, 
to  get  higher  rates?  Have  they  not  practically  depreciated  their 
own  ability  to  finance  themselves? 

Mr.  Cuyler.  I  do  not  feel  that  way,  Senator,  as  to  the 
roads  with  which  I  have  been  connected. 

Senator  Townsend.  Do  you  think  if  you  could  merge  the 
small  lines  tributary  to  the  Pennsylvania  Railroad,  that  you  could 
finance  them  under  this  scheme  of  yours. 

Mr.  Cuyler.  I  think  we  could;  yes,  sir.  I  think  the  roads 
generally  could  finance  themselves,  if  the  bankers  and  the  invest¬ 
ing  public  felt  that  there  was  a  proper  superstructure  of  rates 
that  would  insure  their  return. 

Senator  Townsend.  A  large  part  of  the  matters  rests  upon 
rates  ? 

Mr.  Cuyler.  It  seems  to  us  that  it  is  the  keynote  of  the 
whole  situation. 

Senator  Townsend.  Could  you  operate  the  railroads  suc¬ 
cessfully  on  the  present  rates? 

Mr.  Cuyler.  Assuming  the  present  rate  of  wages  and  cost 
of  materials,  and  everything  of  that  kind? 

Senator  Townsend.  Yes. 

Mr.  Cuyler.  No,  sir;  and  I  do  not  think  the  Government 
could  either. 

Senator  Townsend.  You  think  you  would  have  to  have 
higher  rates  in  order  to  maintain  the  railroads,  even  under  the 
present  condition  of  Government  control? 

Mr.  Cuyler.  I  think  so,  undoubtedly.  I  think  you  will  find, 
in  any  event,  that  the  Government  will  very  shortly  have  to  in¬ 
crease  its  rates,  although  it  is  not  perhaps  my  province  to  say  so. 

Senator  Townsend.  The  Director  General  maintains  that 
they  will  be  lowered. 

Mr.  Cuyler.  So  I  understand. 

Senator  Kellogg.  But  every  move  he  is  making  now  is 
upward. 

Mr.  Cuyler.  Yes. 
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Senator  Townsend.  You  do  not  think  it  is  probable  that 
the  present  administrator  could  reduce  the  rates  on  the  roads  in 
the  next  five  years? 

Mr.  Cuyler.  I  think  not  only  that  he  could  not  reduce 
them,  but  even  on  the  present  rates  a  deficit  will  be  shown  in 

1919. 

Senator  Townsend.  What  would  be  the  effect  if  you  had 
charge  of  the  roads  and  attempted  to  reduce  wages? 

Mr.  Cuyler.  Senator,  I  think  it  would  be  a  bold  man  who 
would  answer  the  question.  I  come  from  the  quiet  town  of 
Philadelphia,  and  I  do  not  want  to  get  into  trouble. 

Senator  Gore.  Do  you  think  if  the  Government  owned  the 
roads  it  would  ever  reduce  the  wages? 

Mr.  Cuyler.  I  do  not  think  it  would 

Senator  Townsend.  If  the  Government  should  continue 
to  control  railroads,  it  is  almost  certain  that  wages  would  not 
be  lowered,  is  it  not? 

Mr.  Cuyler.  I  believe  so.  I  may  say  that  I  am,  perhaps, 
not  an  unbiased  witness  on  that  subject,  because  I  am  so  strong 
in  my  feeling  that  the  railroads  ought  to  be  permitted  to  conduct 
their  business  the  same  as  any  other  line  of  business,  in  that 
respect. 

Senator  Townsend.  If  you  were  to  take  charge  of  the 
roads,  under  this  scheme  of  yours,  can  you  with  equal  certainty 
say  whether  the  wages  would  be  lowered  or  not? 

Mr.  Cuyler.  No,  sir;  I  think  that  has  got  to  be  dependent 
entirely  upon  trade  conditions. 

Senator  Townsend.  And  you  would  expect  a  higher  rate  for 
traffic  even  than  is  paid  at  the  present  time,  under  the  present 
administration  ? 

Mr.  Cuyler.  If  wages  are  to  be  maintained,  as  they  now 
are,  and  the  cost  of  materials  and  supplies  keeps  up,  yes. 

Senator  Townsend.  And  you  would  have  one  man,  ap¬ 
pointed  by  the  President,  to  initiate  those  rates? 

Mr.  Cuyler.  No;  we  would  give  the  power  of  initiation 
to  the  railroads. 
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Senator  Townsend.  Oh,  yes ;  and  that  is  where  you  differ 
from  the  present  plan? 

Mr.  Cuyler.  Yes. 

Senator  Townsend.  I  understand  Senator  Cummins  to  say 
it  was  quite  like  the  present  scheme. 

Mr.  Cuyler.  Well,  it  is  in  a  good  many  ways. 

Senator  Townsend.  But  not  in  that? 

Mr.  Cuyler.  No. 

Senator  Townsend.  Under  the  present  system,  the  Gov¬ 
ernment  originates  the  rates ;  and  under  your  scheme,  the  rail¬ 
roads  would  originate  the  rates? 

Mr.  Cuyler.  Exactly. 

Senator  Townsend.  If  you  will  kindly  repeat  that  to  me, 
so  that  I  may  understand  it — what  rights  have  the  public,  under 
that  scheme,  after  you  once  originate  them? 

Mr.  Cuyler.  They  have  the  power  of  appeal  at  once  to 
the  Interstate  Commerce  Commission. 

Senator  Townsend.  Do  you  provide  that  the  Interstate 
Commerce  Commission  shall  be  supreme  in  its  decision? 

Mr.  Cuyler.  Yes. 

Senator  Townsend.  And  you  would  base  that  upon  the 
present  definition  of  “just  and  reasonable  rates”? 

Mr.  Cuyler.  Yes,  excepting  this,  that  we  provide  very 
fully  in  the  plan  that  the  rates,  as  a  basic  proposition  of  law, 
must  at  all  times  be  sufficient  to  provide  for  meeting  the  wage 
scale,  the  cost  of  operation,  and  a  return  upon  the  investment. 

Senator  Townsend.  Are  not  those  things  now  necessarily 
considered  by  the  Interstate  Commerce  Commission  as  part  of 
the  cost  of  operation? 

Mr.  Cuyler.  We  do  not  feel  so. 

Senator  Townsend.  Do  you  think  the  Commission  ignores 
the  question - 

Mr.  Cuyler  (interposing)  :  I  do  not  think  they  ignore,  but 
I  do  not  think  they  take  a  very  full  or  broad  view  of  it ;  and, 
besides,  it  is  not  compulsory  with  the  Commission  to  do  so ;  they 
may  or  may  not,  and  they  may  differ  from  time  to  time.  Under 
the  proposed  law,  that  is  compulsory  on  the  Commission ;  it 
would  have  to  recognize  those  conditions. 
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Senator  Townsend.  You  propose  a  new  definition  for  the 
establishment  of  rates? 

Mr.  Cuyler.  Only  this  change :  that  the  rate  structure  must 
be  sufficient,  as  I  said,  to  meet  the  wages,  the  cost  of  operation, 
and  a  return  on  capital  invested. 

Senator  Pomerene.  This  is  the  language,  Senator,  con¬ 
tained  in  that  statement : 

8.  The  statute  itself  should  provide  the  rule  of  rate  making 
and  should  require  that  rates  be  not  only  what  has  been  called  rea¬ 
sonable,  but  adequate  and  sufficient  to  enable  the  carriers  to  provide 
safe,  adequate,  and  sufficient  service,  to  protect  existing  investment 
and  to  attract  the  new  capital  necessary  in  the  public  interest,  and, 
to  that  end,  the  statute  should,  among  other  things,  specifically  pro¬ 
vide  that  the  level  of  rates  must  properly  reflect  the  cost  of  wages 
and  all  other  expenses  incident  to  the  furnishing  of  transportation. 

Senator  Townsend.  Thank  you,  Senator.  Now,  if  I  un¬ 
derstand  that  correctly,  under  this  plan  the  railroads  and  their 
employees  could  practically  determine  what  the  public  must 
pay  for  the  use  of  the  railroad  facilities? 

Mr.  Cuyler.  Yes,  sir. 

Senator  Townsend.  And  the  people  would  have  nothing  to 
say  about  it? 

Mr.  Cuyler.  No,  except  the  right  of  appeal  on  complaint. 
The  Chairman.  Mr.  Cuyler,  you  provide  here  for  mergers, 
consolidation,  and  joint  use  of  terminals.  The  Director  Gen¬ 
eral  of  Railroads,  I  take  it,  bases  his  hope  or  his  expectation  of 
lowering  the  rates  upon  that  very  principle — the  joint  use  of 
terminals,  the  pooling  of  facilities,  and  the  common  use  of  the 
means  of  constructing  cars  and  engines.  To  what  extent  do  you 
think  that  would  economize  in  the  cost  of  transportation  ? 

Mr.  Cuyler.  I  think,  Senator,  it  would  economize  to  some 
extent,  but  not  nearly  so  much  as  one  would  suppose.  I  can  not 
carry  the  figures  in  my  mind,  but  I  saw  some  figures,  and  I 
think  Mr.  Kruttschnitt  has  them,  as  to  the  extent  of  saving  by 
the  short  haul ;  using  the  shortest  road  as  against  the  long  haul. 
Mr.  Kruttschnitt.  Yes,  I  have  made  some  studies  on 

that. 

The  Chairman.  Well,  we  will  come  to  that  when  Mr. 
Kruttschnitt  is  on  the  stand. 
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Mr.  Cuyler.  You  will  find  it  a  surprisingly  small  per¬ 
centage. 

Senator  Underwood.  Mr.  Cuyler,  I  have  read  this  paper 
with  a  good  deal  of  interest  and  have  listened  to  your  state¬ 
ment,  and  there  are  some  very  interesting  suggestions  that  you 
make.  I  think  your  paper  divides  itself  into  two  parts,  as  far  as 
I  have  studied  it :  One  is  the  fundamental  principles  that  you 
propose  to  change  by  legislation,  or  rather  to  establish  or  re¬ 
establish  by  legislation,  and  the  other  is  new  machinery.  For 
instance,  I  take  it  that  the  regional  commissions,  the  creation 
of  a  secretary  of  transportation,  and  all  matters  of  that  kind  are 
merely  matters  of  machinery  for  carrying  out  the  principles? 

Mr.  Cuyler.  Yes,  sir. 

Senator  Underwood.  And  that  there  is  no  principle  partic¬ 
ularly  involved  in  those  suggestions  as  to  which  is  the  best  sys¬ 
tem  to  adopt  to  carry  out  the  principle. 

Mr.  Cuyler.  Yes. 

Senator  Underwood.  Now,  I  am  not  so  much  interested 
in  the  machinery,  because  at  this  time,  although  we  can  not  write 
a  workable  bill  without  considering  it  in  the  end,  I  think  the 
committee  wants  to  make  recommendations  that  will  last,  and 
we  have  got  to  establish  the  fundamental  principles  first,  and  then 
let  the  machinery  be  adapted  to  suit  them. 

Now,  I  want  to  ask  you  what  are  the  fundamental  under¬ 
lying  principles  that  you  propose  that  we  should  pass  legislation 
upon  ? 

Mr.  Cuyler.  The  rate  making. 

Senator  Underwood.  You  say,  “the  rate  making,”  but  what 
you  really  recommend  here  is  that  the  Government  shall  make 
a  guaranteed  return  to  the  rate-making  powers? 

Mr.  Cuyler.  That  is  what  it  practically  amounts  to,  Sen¬ 
ator. 

Senator  Underwood.  That  is  proposition  No.  1,  as  a  matter 
of  principle  ? 

Mr.  Cuyler.  Yes. 

Senator  Underwood.  Then,  a  second  proposition  of  prin¬ 
ciple  that  you  say  should  be  established  is  that  the  Government 
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should  control  and  regulate  the  future  issuance  of  railway  se¬ 
curities  ? 

Mr.  Cuyler.  Yes,  sir. 

Senator  Underwood.  And  as  a  third  matter  of  principle 
that  you  lay  down  and  recommend,  the  anti-trust  laws  and  the 
anti-pooling  laws  should  be  repealed  as  to  railroads,  under  cer¬ 
tain  conditions,  so  that,  with  proper  regulations,  you  can  effect 
combinations  ? 

Mr.  Cuyler.  Yes. 

Senator  Underwood.  Those,  as  I  have  studied  your  paper, 
are  the  three  main  principles  on  which  you  propose  that  legis¬ 
lation  be  enacted.  Are  there  any  more? 

Mr.  Cuyler.  No.  I  think,  Senator,  you  have  very  clearly 
covered  them  all.  As  you  say,  the  others  are  questions  of  ma¬ 
chinery,  as  to  which  men  may  differ  as  to  the  best  plan. 

Senator  Underwood.  Now,  I  do  not  think  there  is  much 
question  anywhere  as  to  the  necessity  for  legslation  for  the  future 
(regulation  of  the  issuance  of  securities  in  some  form;  and  if 
there  is  any  difference  it  is  largely  on  the  questions  of  machinery, 
and  how  it  should  be  brought  about,  and  not  as  to  principle? 

Mr.  Cuyler.  Yes. 

The  Chairman.  Do  you  not  also  recommend  here  the 
elimination  of  State  charters  and  the  substitution  of  Federal 
charters  for  the  roads? 

Mr.  Cuyler.  Yes,  we  do.  That  is  a  fundamental  part  of 

it. 

Senator  Underwood.  You  recommend  a  Federal  charter 
instead  of  the  State  charters? 

Mr.  Cuyler.  Yes;  but,  after  all,  Senator,  that  is  really 
machinery. 

Senator  Gore.  Do  you  not  think  we  might,  without  dis¬ 
turbing  the  State  charters,  and  without  resorting  to  Federal  in¬ 
corporation,  allow  the  charters  to  remain  as  they  are,  emanating 
from  the  States,  and  adopt  a  system  of  Federal  license,  so  far  as 
interstate  carriers  are  concerned,  and  arrive  at  regulation  of  the 
issuance  of  stock  in  that  way? 
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Mr.  Cuyler.  I  think  we  might,  but  I  do  not  think  you 
would  entirely  compose  the  situation  between  the  National  Gov¬ 
ernment  and  the  States. 

Senator  Gore.  That  might  be  true,  but  I  am  thinking  of  a 
hurdle  that  is  usually  pretty  hard  to  take — the  State  proposition. 

Senator  Underwood.  Mr.  Cuyler,  I  think  all  minds  meet 
on  the  necessity  for  the  regulation  of  future  issuance  of  securi¬ 
ties.  I  do  not  think  there  is  very  much  contention,  so  far  as  I 
have  heard,  as  to  the  advisability  of  repealing  the  anti-trust 
laws,  and  the  pooling  laws,  if  proper  regulations  can  be  made 
to  protect  the  public  interest;  so  that,  really,  the  principles  that 
you  enunciate  work  themselves  down  practically,  eliminating  the 
question  of  whether  you  shall  work  with  a  Federal  charter  or 
a  State  charter,  to  the  question  of  a  guarantee  of  a  return  to  the 
railroad  that  will  enable  it  to  carry  on  its  daily  work,  with  a 
reasonable  return  on  the  capital  invested. 

Mr.  Cuyler.  Yes,  sir. 

Senator  Underwood.  That  is  what  it  comes  down  to? 

Mr.  Cuyler.  Yes. 

Senator  Underwood.  That  is  the  main  issue,  as  I  see  it, 
that  lays  before  the  committee,  about  which  there  is  any  contest. 
The  question  of  that  guaranteed  return  rests  on  the  exercise  of 
the  rate-making  power,  through  which  you  tax  the  public  to  pro¬ 
duce  this  guarantee  ? 

Mr.  Cuyler.  Yes. 

Senator  Underwood.  Now,  you  represent,  primarily,  the 
invested  capital  in  the  railroads — the  privately  invested  capital ; 
and  that  is  what  your  interest  is?  Although  you  may  be  inter¬ 
ested,  personally,  or  otherwise,  in  operation,  the  direct  interest 
you  represent  is  the  capital  invested  by  private  individuals,  as 
I  take  it? 

Mr.  Cuyler.  I  think  it  is  hard  to  separate  the  two,  Sen¬ 
ator.  One  goes  with  the  other. 

Senator  Underwood.  The  operation,  of  course,  goes  with 
the  other,  but  it  is  an  incident? 

Mr.  Cuyler.  You  cannot  have  inefficient  operation  and 
produce  the  desired  results  from  the  standpoint  of  capital. 
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Senator  Underwood.  What  I  mean  is  that  the  reason  you 
are  here  is  not  because  you  are  an  operator,  but  because  you 
represent  capital  invested  in  the  properties? 

Mr.  Cuyler.  I  would  not  say  that,  except  in  so  far  as  the 
railroad  executives  represent  the  shareholders  and  the  stock¬ 
holders,  who  are  the  owners  of  the  property. 

Senator  Underwood.  I  realize  that,  but  perhaps  I  do  not 
make  myself  clear.  What  I  mean  is  this:  That  if  you  did  not 
represent  private  property  interests  in  this  proceeding,  you 
would  have  no  standing  before  this  committee,  because  the  mere 
fact  that  you  wanted  to  represent  yourself,  and  to  continue  a  job 
that  you  and  your  associates  might  like  to  hold,  would  give  you 
no  standing  before  this  committee;  and  it  is  the  fact  that  you 
represent  great  interests  of  capital  that  fixes  your  standing  here  ? 

Mr.  Cuyler.  Yes. 

Senator  Underwood.  Now,  what  I  want  to  know  is  if  the 
Congress  were  to  enact  legislation  that  would  guarantee  to  this 
great  interest,  the  private  capital  invested,  what  you  say  ought 
to  be  guaranteed  to  it,  and  if  there  were  sufficient  return  from 
the  rate-making  power  to  carry  on  the  railroads,  to  pay  for  the 
necessary  betterments  and  repairs  for  the  continuation  of  it ; 
and  with  a  reasonable  return  on  the  property  invested,  what 
right  would  the  interests  that  you  represent  have  to  go  further 
than  that,  so  far  as  the  public  is  concerned?  Would  not  that 
action  foreclose  any  rights  that  the  interests  you  represent  have 
to  demand  action  at  this  table? 

Mr.  Cuyler.  You  mean  by  that,  Senator,  in  the  way  of  a 
guarantee  of  return  by  the  Government? 

Senator  Underwood.  No.  If  the  Congress  were  to  guaran¬ 
tee,  by  the  exercise  of  the  taxing  power  to  collect  freight  rates 
and  passenger  rates,  to  the  capital  invested  that  you  represent, 
that  there  would  be  enough  return  made  on  each  solvent  railroad 
to  run  that  railroad,  to  provide  for  betterments,  improvements, 
repairs,  and  extensions,  possibly,  and  then  a  reasonable  return 
on  the  capital  used,  what  further  right  have  you  got  to  ask  any¬ 
thing  of  the  public  in  reference  to  that? 
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Mr.  Cuyler.  I  do  not  feel  that  we  have  any  further  right 
to  ask.  If  our  rate  superstructure  is  sound,  that  is  all  we  have 
to  ask. 

Senator  Underwood.  That  is  the  way  I  feel  about  it,  so 
our  minds  meet.  If  you  ask  us  to  give  you  that  right  by  estab¬ 
lishing  it  in  the  law— not  as  to  the  reasonableness  of  a  single  rate, 
but  the  reasonableness  of  a  body  or  budget  of  rates,  that  will 
allow  you  to  carry  on  the  transportation  business — what  right 
have  you  to  ask  of  the  committee  that  it  shall  continue  to  give 
the  power  of  the  establishment  of  rates  for  the  railroads? 

Mr.  Cuyler.  Only  that  we  are  engaged  in  a  great  public 
operation,  and  that  we  should  have,  to  that  extent,  independ¬ 
ence  of  action. 

Senator  Underwood.  Suppose  we  take  out  the  public  and 
put  the  Government  in  place  of  it,  and  the  Government  guaran¬ 
tees  to  you  that  you  are  going  to  have  a  specific  return  on  your 
property — enough  to  run  the  railroad,  and  for  betterments,  im¬ 
provements,  extensions,  and  repairs,  and  to  pay  a  reasonable 
return  on  your  capital — when  it  comes  down  to  exercising  the 
power  to  regulate  the  rates,  would  you  expect  to  exercise  that, 
or  would  you  expect  the  Government  to  exercise  it  so  that  it 
could  make  good  that  guarantee? 

Mr.  Cuyler.  I  think  we  ought  to  do  it.  I  do  not  think  we 
should  be  trammeled  to  that  extent,  because,  after  all,  Senator, 
you  must  remember  that  the  rate  we  ask  is  only  sufficient  to 
take  care  of  the  current  expenses  of  operation,  the  cost  of  im¬ 
provements  and  betterments,  and  a  return  on  the  capital  in¬ 
vested — a  fair  return. 

Senator  Underwood.  There  are  two  sides  to  this  question : 
The  capital-invested  side,  which  is  a  right  and  proper  one,  and 
the  public  or  shipping  side,  which  is  interested  in  the  efficient 
maintenance  and  operation  of  these  arteries  of  transportation. 
The  original  charters  fixed  the  right  in  the  interest  of  the  public, 
and  that  public  interest  still  remains  with  us.  Now,  I  believe 
that  unless  the  invested  capital  can  have  a  sufficient  return  out  of 
its  rates  to  carry  on  the  business  and  to  pay  its  interest,  the  rail¬ 
road  will  fail  and  will  go  into  bankruptcy. 
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Senator  Cummins.  May  I  ask  a  question  there,  Senator 
Underwood,  in  connection  with  the  inquiry  you  have  just  made? 

Senator  Underwood.  Certainly. 

Senator  Cummins.  If  the  Government  is  to  guarantee  a 
return  upon  the  capital  invested,  why  should  not  the  people  get 
that  capital  at  the  rate  that  is  common  to  Government-guaranteed 
capital  ? 

Mr.  Cuyler.  You  ask  me  that? 

Senator  Cummins.  Yes. 

Mr.  Cuyler.  My  understanding  of  that  is  that  I  do  not 
believe — I  suppose  you  have  in  mind  your  very  striking  plan — 
but  I  feel  this:  In  the  first  place,  I  do  not  believe  the  American 
people  will  ever  consent  to  invest  the  vast  amount  they  will  have 
to  invest  in  order  to  buy  these  roads,  and  then  give  them  up.  I 
think  if  you  once  get  them  into  your  hands,  you  will  find  it  diffi¬ 
cult  to  get  them  into  the  hands  of  private  companies,  because  I 
think  it  would  be  very  hard  to  organize  private  companies  with  so 
little  return  as  an  inducement,  to  take  over  the  property. 

Senator  Underwood.  Now,  coming  back  to  my  other  prop¬ 
osition,  you  say  that  if  the  Government  were  to  guarantee  you 
an  ample  return  on  your  property  invested,  you  still  think  that 
the  directing  force  of  the  railroads  should  have  the  right  to 
make  the  rates,  instead  of  the  Government,  which  would  be 
guaranteeing  the  return  to  you?  You  would  not  do  that  in  your 
own  private  business?  You  would  not  make  a  guarantee  that 
that  there  should  be  a  return  on  a  particular  piece  of  property, 
and  then  allow  the  other  man  to  exercise  the  power  as  to  the 
rental  values  and  other  things  of  that  kind? 

Mr.  Cuyler.  No  ;  but  I  do  not  know  whether  the  case  is 
quite  analagous.  It  seems  to  me  that  if  we  provide  this  right 
of  appeal,  and  protect  the  shippers  and  protect  the  people  of 
the  country  at  large,  so  that  the  rate  can  not  go  beyond  what  is 
a  proper  rate  to  cover  these  various  items  that  we  have  dis¬ 
cussed,  there  is  not  so  much  surrendered. 

Senator  Underwood.  That  is  just  the  question  I  am  coming 
to.  I  believe  in  doing  the  fair  thing  by  these  railroad  properties, 
and  I  think  we  have  got  to  do  the  fair  thing,  if  we  expect  to 
continue  them  as  live  corporations  to  serve  the  public.  And  if 
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we  do  not  do  the  proper  thing,  they  will  go  to  the  wall,  and  we 
will  have  no  transportation  system.  It  is  my  purpose  to  treat 
them  as  fairly  as  I  know  how ;  but  there  is  another  interest  which 
I  think  is  as  great  and  as  vital  as  yours,  and  that  is  the  interest 
of  the  shipping  public,  and  that  depends  upon  the  proper  ad¬ 
justment  of  these  freight  rates. 

Mr.  Cuyler.  That  is  true,  Senator. 

Senator  Underwood.  Assuming  that  the  law  guarantees  to 
you  a  fair  return,  such  as  you  have  suggested  yourself,  then  I 
assume  that  the  aggregate  of  those  rates  could  not  exceed  the 
amount  of  that  guarantee;  that  in  the  budget  making  they  would 
have  to  come  up  to  that  amount.  So  it  comes  down  to  a  question 
of  whether  that  budget  shall  primarily  be  fixed  by  you  or  fixed 
by  the  law?  Now,  is  it  not  in  the  interest  of  the  shipper  that  in 
fixing  the  relative  items  of  that  budget,  the  shipping  public  should 
have  a  voice  with  regard  to  the  rate  on  which  the  traffic  and  the 
commerce  of  the  Nation  must  move,  rather  than  private  individ¬ 
uals  selected  by  stockholders,  who  are  not  interested  from  a 
public  standpoint  primarily  at  all? 

Mr.  Cuyler.  In  answer  to  that,  Senator,  I  am  frank  to 
say  that  I  think  there  is  a  good  deal  of  force  in  what  you  say ; 
and  if  we  can  attain  what  we  ask  for  in  this  paper,  in  the  way 
of  protection  in  rate  making,  then  I  think  there  is  nothing  fur¬ 
ther  that  we  would  ask. 

Senator  Underwood.  And  if  the  rate  is  guaranteed  by  the 
Government,  the  Government  should  have  the  fixing  of  it,  and 
not  the  private  capital  invested? 

Mr.  Cuyler.  I  should  not  object  to  that  myself,  speaking 
personally. 

Senator  Kellogg.  This  subdivision  8,  it  seems  to  me,  has 
been  properly  interpreted  by  Senator  Townsend.  It  says : 

The  statute  itself  should  provide  the  rule  of  rate  making  and 
should  require  that  rates  be  not  only  what  has  been  called  reason¬ 
able,  but  adequate  and  sufficient  to  enable  the  carriers  to  provide 
safe,  adequate,  and  sufficient  service  to  protect  existing  investment 
and  to  attract  the  new  capital  necessary  in  the  public  interest,  and, 
to  that  end,  the  statute  should,  among  other  things,  specifically 
provide  that  the  level  of  rates  must  properly  reflect  the  cost  of 
wages  and  all  other  expenses  incident  to  the  furnishing  of  trans¬ 
portation. 
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Now,  with  the  exception  of  protecting  the  existing  invest¬ 
ment,  assuming  the  existing  investment  to  be  a  fair  and  reason¬ 
able  investment,  that  provision  simply  declares  a  rule  of  law  by 
which  the  commission  shall  be  guided  in  fixing  a  reasonable  rate, 
does  it  not? 

Mr.  Cuyler.  Yes. 

Senator  Kellogg.  And  the  rule  of  law  now  is  that  the  rates 
shall  be  adequate  to  furnish  these  things,  and  they  reflect  the 
cost  of  wages  and  other  expenses  ?  Do  you  mean,  in  addition  to 
this,  that  the  Government  should  pay  those  things? 

Mr.  Cuyler.  No,  sir. 

Senator  Kellogg.  Then,  the  power  to  decide  whether  the 
rate  of  a  railroad  is  adequate  to  pay  the  cost  of  operation  and 
to  furnish  or  to  attract  the  necessary  capital,  and  to  enable  the 
carriers  to  provide  safe  and  adequate  transportation,  must  be 
left  to  a  governmental  commission,  must  it  not? 

Mr.  Cuyler.  It  must. 

Senator  Kellogg.  Or  else  the  public  would  have  no  pro¬ 
tection  ? 

Mr.  Cuyler.  No. 

Senator  Kellogg.  Then,  what  I  understand  is  that  you 
wish  a  rule  of  law  laid  down,  which  is  practically  the  rule  of  law 
of  to-day,  and  will  you  tell  me  what  guaranties  you  could  pro¬ 
vide  for  the  enforcement  of  that  law,  beyond  conferring  on  some 
commission  the  duty  to  properly  interpret  and  enforce  the  law? 

Mr.  Cuyler.  We  do  not  feel,  Senator,  that  that  is  the  rule 
of  law  as  carried  out  by  the  Interstate  Commerce  Commission 
to-day. 

Senator  Kellogg.  Well,  as  to  existing  investment,  they  are 
not  obliged  to  take  that  into  consideration.  I  do  not  know  what 
the  “existing  investment”  means. 

Senator  Pomerene.  They  do  aim  to  do  all  these  things  in 
their  present  rate  making? 

Mr.  Cuyler.  Yes,  but  the  machinery  is  so  complex  and 
long-drawn-out,  that  conditions  change  before  it  is  decided. 

Senator  McLean.  It  is  all  a  question  of  fact  upon  which 
there  may  be  a  very  wide  difference  of  opinion? 
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Mr.  Cuyler.  Except  this,  Senator,  that  the  railroad  credit 
has  gone  down  steadily,  and  it  is  a  great  deal  more  difficult  for 
the  railroads  to  borrow  the  necessary  money  to  meet  their  re¬ 
quirements. 

The  Chairman.  Did  I  understand  you  to  say  that  your 
criticism  of  the  Interstate  Commerce  Commission  is  not  that 
they  have  not  the  power  under  the  law  to  do  what  you  propose 
here,  but  that  the  delay  is  so  great  that  the  conditions  change 
before  the  relief  comes? 

Mr.  Cuyler.  Yes,  to  a  very  large  extent,  and  I  think  that 
would  be  very  much  helped  by  giving  the  carrier  the  power  to 
initiate  the  rate. 

The  Chairman.  Taking  the  line  of  argument  developed  by 
Senator  Underwood  a  while  ago,  by  analogy,  did  you  ever  know 
of  a  railroad  company  that  leased  its  line  and  its  property  to 
another  railroad  company,  and  retained  the  right  to  make  the 
rates  on  the  leased  property? 

Mr.  Cuyler.  No,  I  never  did. 

The  Chairman.  Is  not  that  an  analogous  situation  to  this? 

Mr.  Cuyler.  Yes,  to  some  extent  it  is. 

The  Chairman.  If  a  man  guaranteed  you  a  certain  amount 
of  return  on  your  property,  and  paid  you  that  return,  you  would 
have  no  further  interest  in  the  rate  he  charged  for  service,  would 
you? 

Mr.  Cuyler.  No,  provided,  of  course,  that  the  property 
were  maintained  properly  in  the  meantime. 

Senator  Kellogg.  The  rule  of  law  is  that  the  Government 
is  to  fix  rates  for  an  industry  that  is  impressed  with  a  public 
service,  and  while  the  Government  has  the  right  to  fix  the  rates, 
the  rates  must  be  reasonable  and  adequate,  and  that  means  that 
they  should  be  sufficient  to  pay  the  honest  cost  of  operation — I 
do  not  mean  padded  cost ;  I  mean  the  honest  cost  of  operation - 

Mr.  Cuyler.  Yes. 

Senator  Kellogg.  And  a  reasonable  return  on  the  capital, 
and  to  furnish  reasonably  adequate  transportation  facilities ;  that 
is  the  rule  of  law  now,  is  it  not? 

Mr.  Cuyler.  It  is,  but  when  you  come  to  work  it  out,  in 
point  of  fact - - 


44 


Senator  Kellogg  (interposing).  Yes,  but  it  has  to  be 
worked  out  by  some  public  authority,  or  else  the  railroads  will 
do  it  themselves ;  they  will  get  the  guarantee,  and  will  not  be 
subject  to  public  regulation  at  all — you  do  not  mean  that,  of 
course  ? 

Mr.  Cuyler.  Oh,  no. 

Senator  Kellogg.  Of  course  not. 

Mr.  Cuyler.  I  do  not  mean  that  we  should  be  beyond  pub¬ 
lic  control  at  all ;  but  I  do  insist  that  the  condition  of  the  rail¬ 
roads  under  existing  law  is  such  that  there  is  no  inducement  for 
people  to  buy  their  stock,  or  even  their  bonds.  The  market  price 
of  long-time  railroad  bonds,  that  are  of  undoubted  value,  is  stead¬ 
ily  decreasing  all  the  time. 

Senator  Gore.  Well,  that  is  true  of  industrials  also,  and 
bonds  generally,  is  it  not? 

Mr.  Cuyler.  Not  to  the  same  extent,  Senator,  I  think. 
Take  the  Pennsylvania  Railroad  stock.  There  is  a  stock  that 
sold  at  par,  50  in  the  seventies  and  eighties,  and  is  selling  now 
below  par — a  railroad  that  has  maintained  its  dividends  for 
generations.  It  is  just  a  lack  of  confidence  on  the  part  of  the 
people. 

Senator  Gore.  Is  not  this  one  of  the  conditions  that  has 
operated  to  depreciate  railway  bonds ;  that  a  large  amount  of 
bonds  would  mature  when  the  bond  market  was  unsatisfactory, 
and  they  would  issue  short  time  notes,  running  for  two  or  three 
years,  and  then  would  find  that  the  bond  market  was  worse  than 
when  the  bonds  were  issued? 

Mr.  Cuyler.  That  is,  to  an  extent,  true,  but  take  long  time 
bonds:  There  is  a  security  that  is  greatly  in  favor,  and  which 
trustees  would  like  to  buy. 

Senator  Gore.  But  the  demand  for  bonds  has  decreased  as 
the  rates  of  interest  have  increased ;  but  do  you  not  think  there 
has  been  an  unfavorable  reaction  due  to  the  agitation  carried  on 
in  the  country  by  the  railroads  themselves  for  an  increase  in 
rates?  I  have  noticed  on  the  folders  of  the  railroads  advertis¬ 
ing  matter  appealing  to  the  public  to  favor  an  increase  of  rates. 
Has  not  all  that  agitation  tended  to  depress  the  credit  of  the 
railroads  ? 
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Mr.  Cuyler.  Undoubtedly,  if  the  security  holder  feels  that 
the  rates  are  not  sufficient,  it  makes  him  skeptical.  Now,  all  that 
talk  about  the  railroads  being  in  a  state  of  collapse  when  the 
Government  took  them  over — as  a  matter  of  fact  the  railroads 
were  never  in  a  more  highly  organized  and  efficient  condition 
than  when  the  Government  took  them  over. 

Senator  Gore.  If  the  railroads  had  been  allowed  to  pool 
their  traffic  and  earnings,  and  to  route  their  freight,  and  had  not 
been  harassed  with  conflicting  preferential  orders,  do  you  not 
think  they  could  have  met  the  situation? 

Mr  Cuyler.  I  think  they  could  have  met  the  situation 
better  than  the  Government  met  it. 

Senator  Gore.  The  Government  did  not  have  to  respect  the 
anti-pooling  laws,  and  all  that? 

Mr.  Cuyler.  No,  and  if  the  Government  had  been  embar¬ 
rassed  in  that  way,  the  proposition  would  have  broken  down. 

Senator  Gore.  1  think  so  too. 

Senator  Underwood.  If  you  will  allow  me  to  make  a  sug¬ 
gestion  there,  Senator.  If  we  knew  the  value  of  the  railroads 
in  advance  of  legislation,  and  were  going  to  fix  that  value  at  so 
many  billions  of  dollars,  and  then  guarantee  a  fixed  return  of 
four  or  five  or  six  per  cent,  the  incentive  would,  to  some  extent, 
undoubtedly  be  diminished  as  to  the  efficiency  of  the  road  ? 

Senator  Gore.  Yes. 

Senator  Underwood.  But,  as  I  understand,  the  proposal 
that  these  gentlemen  make  is  not  for  Congress  at  this  time  to 
arbitrarily  fix  the  value  of  this  property,  but  to  leave  to  a  Gov¬ 
ernment  board — whatever  that  may  be — the  right  to  determine 
what  is  a  reasonable  rate  on  the  value  of  that  property — some 
might  call  it  “invested  capital” ;  some  might  say  “on  the  capital 
used,”  but  at  any  rate,  the  Commission,  or  the  Secretary  of 
Transportation,  or  whoever  the  Government  authority  might  be, 
would  determine  what  was  a  reasonable  return  on  that  property 
invested;  and,  of  course,  that  question  would  resolve  itself  not 
merely  around  the  question  of  the  actual  cost  of  the  machinery 
that  was  involved,  but  also  around  the  efficiency  and  the  capacity 
of  the  railroad  to  perform  its  service ;  and,  therefore,  there 
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would  be  an  incentive  to  render  as  efficient  and  satisfactory  serv¬ 
ice  as  possible. 

Senator  Gore.  Would  it  be  your  idea,  then,  to  allow  the 
roads  to  retain  at  least  a  part  of  the  earnings  in  excess  of  the 
guaranteed  amount? 

Senator  Underwood.  Of  course,  that  would  be  a  matter 
of  detail. 

Senator  Gore.  If  you  did  that  undoubtedly  the  incentive 
would  remain. 

Senator  Underwood.  That  is  a  mere  matter  of  machinery. 
The  general  proposition  is  for  a  guaranteed  return. 

Senator  Gore.  If  they  received  the  same  earnings  without 
reference  to  efficiency,  the  effort  to  maintain  efficient  operation 
would  disappear,  because  they  would  only  be  interested  in  the 
guarantee. 

Senator  Underwood.  It  seems  to  me  that  the  value  of  the 
road,  and  its  operating  ability,  would  be  among  the  things  that 
would  come  before  the  board  that  fixed  the  reasonable  return , 
and,  therefore,  the  question  of  efficiency  would  still  exist.  Of 
course,  I  recognize  that  with  a  fixed  fiat  valuation  of  the  rail¬ 
road,  and  flat  return,  there  would  be  no  incentive ;  but  that 
is  not  the  proposal  that  is  before  us. 

Mr.  Cuyler.  I  should  be  very  sorry  to  see  any  legislation 
that  would  in  any  way  militate  against  efficiency  of  operation  of 
the  railroads. 

Senator  Townsend.  I  want  now  to  emphasize  what  I  think 
appears  in  your  plan :  It  seems  to  me  that  you  have  devised  a 
scheme  that  would  properly  protect  the  railroads  and  their  em¬ 
ployees,  but  it  occurs  to  me  that  it  has  overlooked,  to  some  ex¬ 
tent,  what  I  regard  as  the  principal  object  of  maintaining  a 
transportation  system,  and  that  is  the  service  to  the  public.  I 
am  not,  and  have  not  been,  favorable  to  Government  ownership, 
because  I  felt  that  private  ownership  could  be  properly  regulated  ; 
but  it  seems  to  me  that  the  scheme  that  you  have  presented  here 
largely  ignores  the  people— the  public,  for  whom  primarily  these 
roads  were  built,  and  for  whom  they  should  be  operated ;  that 
it  has  left  them  rather  at  a  disadvantage.  That  is  the  way  j't 
occurs  to  me. 
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Mr.  Cuyler.  We  have  felt,  Senator,  that  we  have  safe¬ 
guarded  that  by  the  appeal  to  the  Interstate  Commerce  Commis¬ 
sion,  which  has  the  judicial  power  to  protect  all. 

Senator  Townsend.  If  you  are  going  to  change  the  present 
law — and  you  assume  that  you  are — although  I  do  not  see  that 
you  have,  particularly — but  you  assume  in  your  discussion  that 
you  are  giving  certain  powers  to  the  railroads  in  the  matter  of 
the  payment  of  wages,  and  in  other  matters  which  must  be  vital 
in  determining  what  the  people  shall  pay  for  the  use  of  the  rail¬ 
roads,  and  the  Interstate  Commerce  Commission  has  nothing  to 
do  with  that,  under  your  definition? 

Mr.  Cuyler.  If  we  can  not  agree  with  the  employees  as  to 
wages,  for  instance,  we  provide  for  arbitration.  In  other  words, 
we  have  provided  a  scheme  by  which  we  think  the  transportation 
systems  of  the  country  can  be  maintained  at  their  highest  effi¬ 
ciency,  and  at  the  same  time  that  the  rate  shall  not  go  beyond  the 
point  where  the  Interstate  Commerce  Commission  can  not  con¬ 
trol  it.  I 

Senator  Townsend.  Do  you  think  you  have  provided  any 
very  adequate  protection  for  the  public  interest  in  reference  to 
the  capital  used  or  employed  in  the  railroad  business? 

Mr.  Cuyler.  We  think  we  have. 

Senator  Townsend.  I  did  not  hear  that,  but  it  occurs  to 
me  that  that  is  of  very  great  importance  to  the  public. 

Mr.  Cuyler.  It  is  vital,  Senator. 

Senator  Townsend.  That  is,  to  know  how  you  are  using 
the  capital,  what  your  capital  is,  and  whether  it  is  actually  in¬ 
vested  for  the  public? 

Mr.  Cuyler.  We  have  provided  that  no  securities  shall  be 
issued,  except  by  consent  of  the  Secretary  of  Transportation, 
on  his  certificate. 

Senator  Townsend.  Is  there  any  appeal  from  his  decision 
on  that  ? 

Mr.  Cuyler.  I  think  not. 

Senator  Underwood.  Mr.  Cuyler,  in  your  plan  is  not  the 
proposition  of  allowing  you  to  initiate  the  rate  a  weakness  to  the 
system  you  propose,  rather  than  an  asset?  You  propose  that  you 
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shall  initiate  the  rate,  subject  to  appeal,  and  then,  as  I  under¬ 
stand  it,  the  rate  that  you  initiate  goes  up  in  detail  to  the  Inter¬ 
state  Commerce  Commission  to  determine  whether  it  is  a  reason¬ 
able  and  just  rate  or  not,  in  detail.  On  the  other  hand,  you  are 
contending  that  you  are  entitled  to  a  budget  that  will  be  suffi¬ 
cient  to  maintain  your  property.  Now,  when  the  rate  goes  to 
the  Interstate  Commerce  Commission  in  detail,  how  is  that  com¬ 
mission  going  to  pass  on  what  is  a  reasonable  budget?  Is  not 
that  the  very  difficulty  from  which  the  railroads  are  suffering 
to-day— that  the  question  is  passed  on  in  detail  and  the  budget  is 
not  before  them?  On  the  other  hand,  if  the  law  provided  that 
they  should  allow  you  a  budget  sufficiently  large  to  meet  the  re¬ 
quirements  that  you  contend  for,  then  the  commission,  or  what¬ 
ever  body  would  determine  it,  could  pass  on  the  reasonableness 
of  the  budget,  and  not  on  the  reasonableness  of  the  rate,  and 
that  would  be  more  of  a  guarantee,  it  seems  to  me,  of  what  you 
really  desire,  than  to  allow  them  merely  to  pass  on  the  reason¬ 
ableness  of  specific  rates,  where  appeal  is  taken? 

Mr.  Cuyler.  It  seems  to  me,  Senator,  that  the  only  diffi¬ 
culty  with  a  budget  is  that  we  could  not  have  a  hard  and  fast 
budget,  because  the  transportation  conditions  change,  perhaps 
monthly,  all  the  time. 

Senator  Underwood.  That  is  true,  but  if  the  power  to  fix 
that  budget  were  left  in  a  governmental  body,  that  body  would 
be  just  as  capable  of  fixing  the  reasonableness  of  the  budget  as 
the  reasonableness  of  the  rate? 

Mr.  Cuyler.  I  simply  come  back  to  what  I  said  in  the  be¬ 
ginning,  that  if  we  are  permitted  to  maintain  the  property,  and 
to  provide  adequate  transportation,  facilities,  and  to  protect  our 
investment,  we  have  no  quarrel  with  any  plan  that  may  be  devised 
with  that  end  in  view. 

Senator  Cummins.  Mr.  Cuyler  I  made  a  comment  a  few 
moments  ago  to  the  effect  that  there  seemed  to  me  to  be  a  very 
close  parallel  between  the  plan  you  propose  and  the  plan  under 
which  the  railroads  are  now  being  operated,  and  that  the  essen¬ 
tial  difference — the  only  one  that  I  see — is  that  we  now  give  to 
the  railroads  a  definite  guarantee,  while  under  your  plan  the 
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guarantee  would  be  indefinite.  I  want  to  get  your  views  about 
one  or  two  things,  because,  easily  enough,  I  may  be  mistaken  in 
my  conclusion. 

First,  you  propose  to  take  away  from  the  Interstate  Com¬ 
merce  Commission  its  administrative  and  executive  functions, 
and  to  leave  it  with  only  judicial  or  quasi-judicial  functions;  that 
is  your  first  proposition  ? 

Mr.  Cuyler.  Yes. 

Senator  Cummins.  And  you  propose  to  give  to  a  secretary 
of  transportation,  who  shall  be  a  Cabinet  Officer,  and  not  a  per¬ 
manent  official,  the  administrative  functions  now  exercised  by 
the  Interstate  Commerce  Commission,  together  with  certain  other 
functions  that  you  specify  in  your  plan;  that  is  true,  is  it  not? 
Mr.  Cuyler.  Yes,  sir. 

Senator  Cummins.  I  note  that  you  say  that  among  the  other 
powers  of  the  secretary  of  transportation,  there  should  be - 

(a)  To  carefully  observe  the  transportation  needs  and  trans¬ 
portation  facilities  of  the  country,  and,  by  suggestion  and  coopera¬ 
tion  with  the  carriers,  and  by  recommendations  from  time  to  time 
to  the  Interstate  Commerce  Commission,  in  respect  to  the  necessity 
for  rates  and  revenues  adequate  to  provide  and  maintain  the  proper 
service. 

And  so  on.  Now,  that  is  just  what  the  present  law  does,  is 
it  not? 

Mr.  Cuyler.  I  am  not  familiar  with  the  terms  of  the  pres¬ 
ent  law. 

Senator  Cummins.  It  gives  to  an  administrative  or  an  ex¬ 
ecutive  officer  the  right,  and  imposes  upon  him  the  duty,  of  ad¬ 
vising  a  judicial  tribunal  with  respect  to  the  way  in  which  the 
case  should  be  decided? 

Mr.  Cuyler.  I  am  not  familiar  enough  with  the  present 
law  to  express  an  opinion  on  that,  Senator. 

Senator  Cummins.  Why  do  you  permit  in  your  plan,  as  the 
law  now  permits,  an  executive  officer  to  recommend  to  a  judicial 
officer  what  should  be  done? 

Mr.  Cuyler.  We  feel  that  if  there  were  one  man,  and  he  a 
Cabinet  officer,  that  he  would  be  so  imbued  with  the  importance 
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of  proper  management  of  the  railroads,  that  he  would  keep  in 
close  touch  with  the  situation,  and  that  he  would  be  much  more 
easy  to  consult  with  than  a  larger  body  would  be. 

Senator  Cummins.  Yes.  At  any  rate,  that  is  exactly  the 
authority  given  to  the  President  or  to  the  director  general  in  the 
present  law,  is  it  not? 

Mr.  Cuyler.  Oh,  you  were  speaking  of  the  Federal  con¬ 
trol  act? 

Senator  Cummins.  Yes. 

Mr.  Cuyler.  I  thought  you  meant  the  Interstate  Commerce 
act. 

Senator  Kellogg.  I  think  that  under  the  Federal  control 
act  the  director  general  absolutely  fixed  the  rates? 

Mr.  Cuyler.  He  does. 

Senator  Cummins.  That  is  simply  in  issuing  them  and  put¬ 
ting  them  into  effect,  but  when  a  case  comes  before  the  Inter¬ 
state  Commerce  Commission,  the  director  general  is  given  author¬ 
ity  to  make  certain  recommendations  or  certain  certificates, 
which  are  expected  to  control,  to  a  degree,  the  action  of  the  ju¬ 
dicial  officers.  In  your  paragraph  ( b )  you  give  to  the  secretary 
of  transportation  authority  to  at  any  time  distribute  the  traffic 
over  such  lines  and  routes,  and  on  such  terms  as  between  the 
several  carriers,  as  he  finds  to  be  just  and  reasonable  under  the 
circumstances  ? 

Mr.  Cuyler.  Yes. 

Senator  Cummins.  Now,  that  is  just  what  the  Federal  con¬ 
trol  act  gives  to  the  director  general,  is  it  not  ? 

Mr.  Cuyler.  Yes. 

Senator  Cummins.  And  the  only  modification  with  regard 
to  that  is  that  you  suggest  there  should  be  an  appeal  to  the  Inter¬ 
state  Commerce  Commission  from  the  action  of  the  secretary 
of  transportation? 

Mr.  Cuyler.  Yes,  sir. 

Senator  Cummins.  Under  what  rule  of  law,  or  by  what 
guide  would  the  Interstate  Commerce  Commission  act  in  such 
circumstances? 

Mr.  Cuyler.  On  the  question  of  cost  of  operation,  the 
wages,  and  the  return  on  the  capital. 
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Senator  Cummins.  It  would  not  be  acting  judicially,  but 
administratively,  would  it  not,  under  such  circumstances? 

Mr.  Cuyler.  I  take  it  that  it  would  be  a  judicial  review  of 
the  order  of  the  secretary  of  transportation. 

Senator  Cummins.  But  in  order  to  secure  a  judicial  review, 
there  must  be  some  law  or  some  test,  or  some  standard.  Now, 
what  would  be  the  test? 

Mr.  Cuyler.  The  test  would  be  whether  there  was  an  ade¬ 
quate  return  to  meet  those  purposes. 

Senator  Cummins.  The  only  test  would  be  whether  the  car¬ 
rier  was  able  to  properly  handle  the  traffic?  Now,  in  paragraph 
( c )  you  give  to  the  secretary  of  transportation  the  authority  to 
require  a  common  use  of  terminals  at  any  time  if  he  finds  it  to 
be  in  the  public  interest.  Now,  that  is  just  what  the  director 
general  is  authorized  to  do  under  the  present  Federal  control 
act. 

Then  you  provide,  in  paragraph  ( d )  that  in  cases  of  serious 
national  emergency,  he  should  have  power  to  direct  that  during 
the  continuance  of  such  emergency  the  carriers  should  coordinate 
their  facilities  and  operations  and  operate  their  properties  as  a 
unified  national  system  on  such  terms  as  he  may  find  to  be  just 
and  reasonable  in  the  public  interest.  Proper  provision  should 
be  made  for  just  compensation  to  any  carrier  injured  thereby,  - 
it  concludes. 

Now,  that  is  giving  to  the  secretary  of  transportation  a 
power  which  Congress  included  in  the  Federal  control  act,  and 
you  propose  that  the  secretary  of  transportation  shall  determine, 
without  any  appeal  or  any  review,  when  a  “national  emergency” 
has  arisen  and  how  long  it  may  exist.  We  have  given  that  au¬ 
thority  during  the  war,  but  without  defining  what  a  “national 
emergency”  is.  Do  you  think  it  is  wise  to  give  such  power  as 
that  to  the  secretary  of  transportation? 

Mr.  Cuyler.  We  have  felt,  so  far  as  the  Federal  control 
act  is  concerned,  that  a  great  many  of  its  features  are  very  wise 
provisions  in  relation  to  the  railroads,  but  not  under  a  one-man 
power. 

Senator  Cummins.  They  would  be  under  one-man  power 
under  such  circumstances,  would  they  not? 
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Mr.  Cuyler.  Yes,  but  only  in  case  of  such  emergency. 

Senator  Cummins.  And  a  “serious  national  emergency” 
might  be  held  to  be  an  inadequacy  of  transportation? 

Mr.  Cuyler.  We  would  have  no  objection  to  such  limita¬ 
tions  being  put  in  there  as  would  prevent  that. 

Senator  Cummins.  If  the  secretary  of  transportation  felt 
that  the  roads  were  not  performing  their  full  duty,  and  were  not 
answering  their  full  responsibility,  he  could  make  perpetual  just 
such  a  situation  as  we  are  now  experiencing? 

Mr.  Cuyler.  If  that  is  so,  there  should  be  provisions  put 
into  it  that  would  properly  safeguard  against  that. 

The  Chairman.  The  hour  for  recess  having  arrived,  the 
committee  will  stand  adjourned  until  10  o'clock  to-morrow  morn¬ 
ing,  at  which  time  we  will  ask  you  to  appear  again,  Mr.  Cuyler. 

Mr.  Cuyler.  I  have  to  go  to  Philadelphia  to  preside  over 
a  large  meeting  to-night,  and  I  have  another  meeting  there  to¬ 
morrow. 

The  Chairman.  Are  any  of  these  other  gentlemen  who  will 
appear  here  entirely  competent  to  answer  questions  similar  to 
those  you  have  been  answering? 

Mr.CuYLER.  Oh,  entirely  so,  sir. 

The  Chairman.  Then,  will  that  be  satisfactory? 

Senator  Cummins.  Oh,  that  will  be  satisfactory  to  me;  yes. 

The  Chairman.  Then  we  will  adjourn  now  until  10  o’clock 
to-morrow  morning. 

(Whereupon,  at  12.05  o’clock  p.  m.,  the  committee  ad¬ 
journed  until  Friday,  January  10,  1919,  at  10  o’clock  a.  m.) 
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Testimony. 

Mr.  Alfred  P.  Thom,  General  Counsel  of  the  Association  of 

Railway  Executives. 

Before  Senate  Committee  on  Interstate  Commerce, 
Washington,  D.  C.,  January  14,  1919. 

The  Chairman.  Mr.  Thom,  you  will  state  your  full  name, 
address,  and  whom  you  represent — what  part  of  the  railroad 
interests  you  represent. 

Mr.  Thom.  My  address  is  320  Munsey  Building,  Wash¬ 
ington,  D.  C.  I  am  general  counsel  for  the  Association  of  Rail¬ 
way  Executives. 

The  Chairman.  Now,  Mr.  Thom,  have  you  got  a  state¬ 
ment  which  you  desire  to  make,  without  interruption,  or  is  your 
statement  such  that  you  would  not  object  to  having  questions 
asked  of  you  while  you  go  along? 

Mr.  Thom.  I  would  not  care  for  any  hard-and-fast  rule  to 
he  adopted,  Mr.  Chairman.  I  would  think  it  would  perhaps  con¬ 
duce  to  brevity  if  I  might  be  allowed  to  make  my  statement  first, 
and  then  be  questioned  later.  I  have  no  written  statement  and, 
therefore,  I  will  take  the  privilege  of  standing  while  I  make  my 
statement  in  chief. 

Western  Association  of  Short  Line  Railroads  Approves  Plan. 

I  wish  to  present  a  letter  dated  January  8,  1919,  and  signed 
by  the  Western  Association  of  Short  Line  Railroads,  through  its 
president  and  vice-president,  and  addressed  to  me,  but  intended 
for  the  committee,  and  which  I  will  read  into  the  record  : 

The  New  Willard, 

Alfred  P.  Thom,  Washington,  January  8,  1919. 

Counsel  Association  Railway  Executives,  Washington,  D.  C. 

Dear  Sir:  As  president  and  vice-president  of  the  Western  Asso¬ 
ciation  of  Short  Line  Railroads  comprising  the  independently  owned 
and  operated  railroads  in  the  11  States  west  of  the  Rocky  Moun¬ 
tains,  we  desire  on  behalf  of  our  members  to  most  heartily  indorse 
the  action  of  the  Association  of  Railway  Executives  as  to  the  time 
and  manner  of  releasing  railroads  from  Federal  control,  and  assure 
you  of  our  most  hearty  co-operation  and  support  in  bringing  about 
favorable  legislation  which  will  solve  this  complicated  problem. 

Yours  very  truly, 

Western  Association  of  Short  Line  Railroads, 

D.  M.  Swobe,  President. 

L.  G.  Cannon,  Vice-President. 
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Mr.  Thom.  At  the  outset,  Mr.  Chairman,  I  shall  venture  to 
say  a  word  in  reply  to  what  has  been  said  here,  more  in  the  way 
of  suggestion  than  of  actual  statement,  about  the  lack  of  co¬ 
operation  on  the  part  of  the  railway  executives  with  the  Railroad 
Administration. 

If  there  has  been  any  lack  of  cooperation,  we  have  not 
known  it.  If  there  has  been  any  lack  of  cooperation,  it  has  vio¬ 
lated  the  entire  spirit  and  purpose  which  we  have  had  in  this 
matter. 

Perhaps  there  has  been  no  more  stupendous  event  in  the 
history  of  commercial  affairs  than  the  taking  over  by  the  Govern¬ 
ment  of  some  fifteen  or  twenty  billions  of  dollars  of  property 
away  from  its  owners,  to  be  operated  by  the  hand  of  the  Govern¬ 
ment,  and  with  all  its  tremendous  effects  upon  the  business  and 
organization  of  these  properties.  And  yet  the  record  of  these 
railway  executives  from  the  11th  day  of  April,  1917,  when  they 
were  summoned  to  Washington  by  the  Government  to  coordinate 
the  railroads  of  the  country  into  one  harmonious  system,  to  this 
date,  has  been  one  of  patience,  of  dignity,  and  of  cooperation. 

You  gentlemen  have  seen  no  complaints,  and  you  have  seen 
no  agitation  originating  with  these  executives  in  the  public  press. 
You,  in  your  official  capacity,  at  this  Capitol  have  had  no  ap¬ 
proaches  from  these  executives  in  order  to  throw  one  iota  of 
difficulty  in  the  way  of  the  successful  management  of  the  proper¬ 
ties.  On  April  11,  1917,  when  these  executives  were  called  into 
session  by  the  Government,  in  less  than  five  hours  they  subor¬ 
dinated  all  their  individual  and  separate  interests  and  combined 
then  and  there  into  one  unified  and  harmonious  whole  for  the 
purpose  of  doing  their  part  of  the  work  of  this  war;  and  I  think 
it  is  the  universal  consensus  of  opinion  that,  except  as  they  were 
prevented  by  obstacles  of  existing  law,  they  did  all  that  was 
humanly  possible  in  that  direction ;  and  I  think,  further,  that 
during  the  whole  time  of  the  consideration  of  the  Federal  control 
bill,  during  the  whole  time  of  this  Railroad  Administraton,  that 
same  spirit  of  not  pressing  to  the  front  any  selfish  or  individual 
interest,  but  cooperating  with  the  bureaus  of  the  Government 
for  the  great  objects  it  had  in  view  when  it  took  these  railroad? 
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over  has  been  the  predominant  and  the  controlling  purpose  of 
these  men. 

So  far  as  I  know  individually,  Mr.  Chairman,  there  has  been 
but  one  subject  on  which  there  has  been  any  decided  disagree¬ 
ment,  and  that  is  in  respect  to  the  allocation  of  the  equipment 
which  has  been  purchased  and  which  I  shall  allude  to  as  I  pro¬ 
ceed. 

With  that  statement,  I  will  proceed  to  the  consideration  of 
the  present  proposal  that  these  properties  shall  now  be  retained 
in  the  Government’s  hands  for  an  extended  period  of  five  years, 
during  what  we  all  realize  will  be  a  season  of  profound  peace. 
We  think,  in  no  captious  spirit,  with  no  desire  or  purpose  to 
ignore  the  authority  and  the  influence  which  comes  from  a  gov¬ 
ernmental  proposal,  that  we  owe  it  to  the  interests  we  represent 
and  we  owe  it  to  the  public  to  express  in  a  quiet,  careful  and 
dignified  way  our  objections  to  that  proposal. 

Little  has  been  said  here  of  the  principal  danger  which  has 
come  to  these  properties  through  Government  control.  Perhaps 
little  is  realized  in  the  public  mind  as  to  what  that  great  danger 
is ;  and  yet,  when  it  is  suggested  and  is  considered,  it  seems  to 
me  that  it  is  one  of  the  most  controlling  considerations  which 
could  possibly  exist. 

The  Government  in  taking  these  railroads  over  has  not 
merely  our  physical  property,  it  is  not  using  merely  our  rails, 
our  roadbed,  and  our  engines,  and  our  structures ;  it  is  using,  in 
addition  to  that,  the  credit  of  these  railroads.  Now,  as  a  war 
purpose,  to  accomplish  national  ends,  in  a  period  of  great  peril, 
we  will  accept,  for  the  purpose  of  this  argument,  that  that  was  a 
legitimate  and  a  necessary  thing  to  do ;  but  we  challenge  the 
soundness  of  the  proposal  that  now  for  a  period  of  five  addi¬ 
tional  years  it  is  necessary  not  only  for  the  Government  to  have 
these  physical  properties  but  it  shall  have  absolute  control  of 
our  credit ;  that  it  shall  tell  us  what  debts  we  ought  to  create ; 
that  it  shall  tell  us  what  we  ought  to  buy  and  what  we  ought  to 
do,  and  that  year  by  year  and  day  by  day  instead  of  the  credit  of 
these  carriers  being  in  their  control  and  subject  to  the  judgment 
of  their  owners  that  credit  shall  be  taken  entirely  away  from 
them  and  exercised  by  a  Government  official. 
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Section  6  of  Railway  Control  Act. 

I  call  attention  to  section  6  of  the  Federal  control  act.  I 
shall  read  it  into  the  record  : 

Sec.  6.  That  the  sum  of  $500,000,000  is  hereby  appropriated  out 
of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  which, 
together  with  any  funds  available  from  any  operating  income  of 
said  carriers,  may  be  used  by  the  President  as  a  revolving  fund 
for  the  purpose  of  paying  the  expenses  of  the  Federal  control,  and 
so  far  as  necessary  the  amount  of  just  compensation,  and  to  pro¬ 
vide  terminals,  motive  power,  cars,  and  other  necessary  equipment, 
such  terminals,  motive  power,  cars,  and  equipment  to  be  used  and 
accounted  for  as  the  President  may  direct  and  to  be  disposed  of  as 
Congress  may  hereafter  by  law  provide. 

The  President  may  also  make  or  order  any  carrier  to  make  any 
additions,  betterments,  or  road  extensions,  and  to  provide  terminals, 
motive  power,  cars  and  other  equipment  necessary  or  desirable  for 
war  purposes  or  in  the  public  interest  on  or  in  connection  with  the 
property  of  any  carrier.  He  may  from  said  revolving  fund  advance 
to  such  carrier  all  or  any  part  of  the  expense  of  such  additions, 
betterments,  or  road  extensions,  and  to  provide  terminals,  motive 
power,  cars,  and  other  necessary  equipment  so  ordered  and  con¬ 
structed  by  such  carrier  or  by  the  President,  such  advances  to  be 
charged  against  such  carrier  and  to  bear  interest  at  such  rate  and 
be  payable  on  such  terms  as  may  be  determined  by  the  President, 
to  the  end  that  the  United  States  may  be  fully  reimbursed  for  any 
sums  so  advanced. 

Any  loss  claimed  by  any  carrier  by  reason  of  any  such  additions, 
betterments,  or  road  extensions  so  ordered  and  constructed  may  be 
determined  by  agreement  between  the  President  and  such  carrier; 
failing  such  agreement  the  amount  of  such  loss  shall  be  ascertained 
as  provided  in  section  3  hereof. 

That  is  as  much  of  the  section  as  is  necessary  for  the  pur¬ 
poses  of  tny  argument.  The  balance  of  that  section  relates  to 
the  operation  of  canals,  etc. 

Now,  the  committee  will  appreciate  that  there  is  no  limit  in 
express  terms  put  upon  that  power.  The  President  may,  without 
any  express  limit,  make  or  order  any  carrier  to  make  any  expen¬ 
ditures  he  may  designate,  for  any  of  the  purposes  there  men¬ 
tioned.  The  enormous  power  thus  created  can  not  be  overstated. 
It  may  be  wisely  and  considerately  exercised,  or  it  may  be  harshly 
and  ruinously  exercised.  Whether  it  will  be  the  one  thing  or  the 
other,  depends  upon  the  judgment  and  sense  of  fairness  and 
right  of  the  man  who  is  exercising  that  power.  We  do  not  know 
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from  day  to  day  who  that  man  will  be.  We  know  there  has 
been  one  man  for  a  year,  up  to  this  time;  that  there  is  another 
man  in  office  now ;  but  we  do  not  know  who  will  be  in  office  in 
the  next  six  months.  We  have  not  even  a  knowledge  of  the 
personality  which  will  limit  the  exercise  of  this  power,  which 
goes  to  the  very  foundations  of  the  credit  and  of  the  solvency  of 
these  properties. 

We  do  know  that  the  tendency  would  be  to  use  the  credit  of 
the  carriers,  and  to  spare  the  credit  of  the  Government.  The 
very  moment  that  this  revolving  fund  becomes  a  disappearing 
quantity,  the  very  moment  that  a  real  financial  problem  presents 
itself  to  the  Railroad  Administration,  that  very  moment  there 
will  be  a  temptation  to  mobilize  the  credit  of  these  carriers,  and 
to  use  it  to  the  relief  of  the  credit  of  the  Government. 

Now,  how  can  we  look  with  unconcern  upon  the  continu¬ 
ation  of  a  power  of  that  immense  magnitude  for  an  additional 
period  of  5  years,  in  a  time  of  profound  peace,  when  there  is 
no  great  national  emergency  that  requires  the  sacrifice,  and  when 
we  are  asked  to  subordinate  not  only  the  use  and  management 
of  our  physical  properties,  not  only  the  chance  of  keeping  to¬ 
gether  the  organizations  which  are  essential  to  their  success,  but 
where  we  are  asked  for  5  years  more  to  put  beyond  our  reach, 
and  in  the  hands  of  someone  else — a  Government  official — the 
entire  credit  of  these  properties? 

We  have  been  charged,  Mr.  Chairman,  with  having  some 
human  nature  in  this  matter ;  we  have  been  told  that  we  are  as 
good  as  can  be  expected  of  people  still  retaining  human  nature; 
but  I  have  not  observed,  when  it  comes  to  the  throwing  of  bou¬ 
quets,  that  even  Government  officials  always  throw  the  bouquets 
at  other  people,  or  that  all  the  orchids  and  American  Beauties 
are  handed  to  others.  There  is  as  much  human  nature  in  love  of 
power  as  there  is  in  love  of  property;  and  the  temptation  to  a 
great  success — the  temptations  to  achieve  a  notable  result,  appeal 
as  much  to  the  human  nature  which  is  in  the  official  breast  as  the 
desire  to  protect  what  a  man  owns  appeals  to  him.  So  all  human 
nature  is  not  on  one  side. 
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Government  Expenditures  on  Credit  of  Carriers. 

I  alluded  a  moment  ago  to  a  matter  relating  to  the  policy  of 
the  management  of  these  roads  about  which  there  has  been  a 
difference.  Before  making  further  reference  to  that,  however, 
I  desire  to  call  attention  to  what  is  involved  in  amounts  in 
this  matter  of  expenditures  on  the  credit  of  these  carriers.  I 
have  here  a  statement  showing  that  from  January  1,  1918,  to 
November  10,  1918,  there  had  been  created,  as  a  capital  charge 
against  these  companies,  by  the  Railroad  Administration,  $1,175,- 
000,000  of  indebtedness.  I  do  not  mean  to  say  that  all  of  that 
ought  not  to  have  been  done ;  I  do  not  mean  to  say  that  much  of 
it  ought  not  to  have  been  done;  but  I  call  attention  to  those 
figures  in  order  to  indicate  to  you  the  seriousness  and  the  mag¬ 
nitude  of  this  problem.  Now,  what  does  that  involve?  That 
involves  the  purchase  at  war  prices  of  $1,175,000,000  of  additions 
and  betterments,  which,  when  obtained  by  these  companies,  will 
at  once  become  a  disappearing  asset.  We  are  confronted  with 
the  probability  that  when  we  come  back  into  the  possession  of 
these  properties,  or  shortly  thereafter,  two-thirds  of  that  cost 
which  has  been  put  upon  us  at  the  present  basis  and  level  of  high 
prices  will  have  disappeared,  and  instead  of  having  an  asset  of 
$1,175,000,000,  to  represent  an  indebtedness  of  $1,175,000,000 
we  will  have  one-third  of  that  amount,  or  that  about  $800,000,000 
of  that  expenditure  will  have  disappeared  as  an  item  of  value  on 
our  accounts.  I  call  attention  to  that  not  for  the  purpose  of 
criticism,  and  not  for  the  purpose  of  assailing  the  wisdom  or  the 
justice  or  the  righteousness  of  the  expenditure,  but  for  the  pur¬ 
pose  of  indicating  to  you  that  there  is  an  important  matter  of 
judgment  involved  in  the  question  of  whether  or  not  these  expen¬ 
ditures  shall  be  made,  and  that  that  judgment  is  one  which 
naturally  we  feel  we  ought  to  participate  in,  as  we  have  to  bear 
the  burden. 

Now,  the  proposal  is  not  only  to  do  that  in  time  of  war,  but 
in  a  time  when  there  is  no  national  emergency,  when  we  shall 
have  peace,  and  merely  for  purposes  of  experimentation,  with  the 
power  to  repeat  and  repeat  that  enormous  scale  of  expenditure 
throughout  those  five  years. 
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Now,  to  indicate  the  temptation  in  respect  to  the  exercise  of 
that  power,  let  me  call  attention  to  what  has  been  done  in  respect 
to  this  matter  of  the  purchase  of  equipment.  I  have  read  to 
you  the  provisions  of  this  law.  The  first  paragraph  of  section  6 
confers  the  power  upon  the  Director  General  to  purchase  cars  and 
equipment  for  the  Government.  The  second  paragraph  is  the 
alternative  power  to  purchase  cars  and  equipment  for  the  rail¬ 
roads  and  on  their  credit.  What  did  Congress  anticipate  about 
that?  I  hold  in  my  hand  the  report  of  this  committee,  when  it 
sent  to  the  Senate  the  Federal  control  bill,  and  I  read  from  what 
this  committee  said  on  that  subject  when  it  presented  its  bill  to 
the  Senate : 

Section  6  is  a  very  important  section.  It  provides  for  a  revolv¬ 
ing  fund  to  be  made  up  from  an  initial  appropriation  of  $500,000,000, 
together  with  any  excess  earnings  of  any  of  the  carriers.  This  fund 
is  to  be  available  to  the  President  for  the  purpose  of  paying  the 
expenses  of  the  Federal  control,  supplying  any  deficit  in  the  just 
compensation  accruing  to  any  carrier,  and  to  provide  for  rolling 
stock  and  terminals,  to  be  used  and  accounted  for  as  the  President 
may  direct,  and  to  be  disposed  of  as  Congress  may  hereafter  by  law 
provide. 

This  contemplates  that  engines,  cars,  and  perhaps  terminals 
will  be  purchased  or  constructed  by  and  will  belong  to  the  United 
States.  This  rolling  stock  will  be  used  wherever  war  and  national 
needs  demand,  precisely  as  the  Pullman  and  other  private  car  lines 
are  now  used  on  the  lines  of  the  various  carriers  as  the  needs  of 
industry  or  the  demands  of  the  seasons  require.  The  ultimate 
disposition  of  this  rolling  stock  must  await  postwar  legislation. 
This  section  contemplates  that  such  rolling  stock,  although  owned 
by  the  United  States,  will  be  used  on  the  lines  of  the  various  rail¬ 
roads  and  the  use  charged  for  upon  the  books  of  the  companies, 
so  that  at  the  expiration  of  Federal  control  the  bookkeeping  of 
each  railroad  company  will  reflect,  as  hitherto,  the  traffic  which  has 
moved  over  each  road  and  the  cost  of  operation. 

The  section  further  provides  that  the  President  may,  on  or  in 
connection  with  the  property  of  any  carrier,  make  or  order  any 
company  to  make  additions  desirable  either  for  war  purposes  or  in 
the  public  interest.  Doubtless  it  will  be  necessary,  in  connection 
with  Army  camps  and  shipyards,  to  make  substantial  extensions  of 
railroad  and  other  carrier  property.  Your  committee  believes  that 
such  additions  and  extensions  should  become  and  remain  the  prop¬ 
erty  of  the  separate  carriers;  that  there  should  be  no  confusion  of 
title  as  to  real  estate,  tracks,  and  other  fixed  property  between  any 
railroad  company  and  the  United  States.  As  it  is  possible  that 
some  such  additional  facilities  thus  made  to  the  property  of  various 
carriers  will  in  times  of  peace  be  found  worth  less  than  the  cost 


thereof,  this  section  provides  that  claims  for  loss  or  damage 
accruing  from  such  compelled  investment  shall  be  settled  either 
by  agreement  between  the  carrier  and  the  President,  or,  failing  such 
agreement,  shall  be  ascertained  by  due  process  of  law,  as  provided 
in  section  3. 

Senator  Kellogg.  What  are  you  reading  from  ? 

Mr.  Thom.  The  report  of  this  committee  to  the  Senate. 
Senator  Kellogg.  Thank  you. 

Mr.  Thom.  Now,  at  the  time  that  report  was  made,  the 
succeeding  paragraph  of  section  6  did  not  include  the  power  of 
•  the  President  to  purchase  on  account  of  the  carriers’  cars  and 
other  rolling  stock.  When  you  reported  your  bill  to  the  Senate 
you  had  the  entire  power  of  purchasing  cars  and  rolling  stock 
and  cars  confined  to  a  purchase  on  Government  account,  and  you 
made  plain  the  policy  of  this  committee  by  using  the  language 
which  I  have  stated  in  your  report,  in  which  you  have  said, 
“This  contemplates  that  engines,  cars,  and  perhaps  terminals  will 
be  purchased  or  constructed  by  and  belong  to  the  United  States.” 
Now,  that  was  the  policy  of  this  committee. 

When  the  bill  was  reported  from  the  House,  it  had  not  only 
the  power  that  you  had  included  in  that  first  paragraph  of  section 
6  but  it  had  the  power,  as  now  included  in  the  law,  that  the 
President  should  also  have  the  power  to  purchase  this  rolling 
stock,  etc.,  on  the  credit  of  the  carriers. 

But  let  us  see  what  the  House  said  in  respect  to  what  they 
intended  by  that.  I  am  reading  now  from  the  House  committee’s 
report.  You  will  find  it,  Senator,  on  page  3: 

Section  6  provides  for  a  revolving  fund,  to  be  made  up  of  an 
appropriation  of  $500,000,000  from  the  Treasury  and  any  excess 
revenue  derived  from  the  operation  of  the  companies.  This  revolv¬ 
ing  fund  may  be  used  by  the  President  to  provide  equipment,  addi¬ 
tions,  and  road  extensions,  and  to  make  advances  to  the  companies, 
so  far  as  necessary,  for  these  purposes.  This  section  contemplates 
direct  ownership  by  the  United  States  of  the  new  railroad  equipment 
and  perhaps  of  some  terminals.  It  does  not  contemplate  ownership 
of  such  road  extensions,  tracks,  etc.,  as  may  be  necessary  in  connec¬ 
tion  with  army  camps,  shipyards,  etc.  In  the  opinion  of  your 
committee  the  title  to  such  additions  and  extensions  should  be  in 
the  various  companies  and  not  in  the  United  States.  But  as  some 
such  extensions  will  be  made  for  war  purposes  and  cost  more  than 
their  value  during  peace  times  the  right  of  the  company  to  have  a 
just  portion  of  this  compulsory  investment  paid  by  the  Government 
is  protected. 
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So  that  we  have  both  Houses  of  Congress — the  one  with¬ 
holding  from  the  President  the  power  to  purchase  any  equipment 
on  behalf  of  these  carriers,  the  other  giving  him  the  alternative 
power  to  purchase  equipment  on  behalf  and  on  the  credit  of  these 
carriers;  but  both  reported  that  the  purpose  and  theory  and  object 
of  this  revolving  fund  was  that  equipment  was  to  be  purchased 
and  owned  by  the  United  States. 

Now,  gentlemen,  what  has  been  done  about  that  ?  What  has 
been  the  policy  of  the  administration?  It  has  been  to  buy  every 
engine  and  every  car  at  the  expense  and  on  the  credit  of  these 
carriers.  Now,  I  alluded  a  moment  ago  to  one  point  on  which 
there  had  been  a  failure  of  cooperation  between  us  and  the 
administration.  This  is  the  point ; 

We  have  insisted  from  the  outset  that  the  policy  of  Con¬ 
gress,  as  indicated  in  these  reports,  that  the  power  of  the  Pres¬ 
ident  as  contained  in  the  act  of  Congress  in  which  he  could  do 
one  or  the  other,  was  to  use  a  part  of  that  revolving  fund  for 
the  purpose  of  relieving  us  in  the  purchase  of  these  engines  and 
cars  at  three  times  their  normal  value.  These  engines  and  cars 
will  come  back  to  us,  the  cars  costing  $3,000  and  worth  one 
thousand;  and  the  engines  will  come  back  to  us  costing  over 
$80,000  and  worth  twenty-nine  or  thirty  thousand  dollars.  Our 
indebtedness  will  be  enlarged  by  this  tremendous  amount,  and  our 
assets  will  have  shrunk  and  disappeared  to  the  extent  that  the 
cost  of  these  things  were  excessive  above  times  of  peace.  Now, 
without  any  captiousness  or  active  antagonism,  we  have  laid 
before  the  Director  General  our  view  on  this  question  of  the  pur¬ 
chase  of  equipment,  and  have  insisted  that  a  fair  interpretation 
of  this  act  of  Congress  was  that  the  Government  should  bear  a 
part  of  these  excessive  war  costs  of  equipment.  The  equipment 
has  been  bought  en  masse,  and  it  has  been  allotted  to  the  carriers 
without  consultation  with  them.  Some  of  the  carriers  thought 
they  were  over-supplied  and  that  they  ought,  therefore,  not  to 
be  saddled  with  any  part  of  this  expense;  that  they  were  fully 
equipped  to  do  their  entire  charter  duties  in  the  furnishing  of 
equipment  in  the  public  service. 
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Now,  was  not  that  a  fair  attitude  to  present  and  to  insist  on? 
Is  there  anything  captious  or  lacking  in  cooperation  when  a  mat¬ 
ter  of  this  monumental  importance  is  involved,  and  we  simply 
insist — some  of  the  carriers — that  they  are  already  fully  supplied 
with  equipment  and  should  not  be  obliged  to  buy  more  at  these 
high  war  prices ;  and  other  carriers  insist  that  the  kind  of  equip¬ 
ment  which  has  been  purchased  is  not  needed  and  is  not  usable 
for  their  purposes;  that  it  does  not  conform  to  their  standards; 
that  it  can  not  be  economically  operated  under  their  traffic  con¬ 
ditions? 

And  there,  gentlemen,  is  the  sum  and  substance  of  every 
suggestion  of  opposition  or  antagonism  or  lack  of  cooperation 
that  has  appeared  between  these  railway  executives  and  the  Fed¬ 
eral  administration  of  these  railroads.  Whatever  view  you  may 
take,  we  think  we  are  justified  in  taking  the  view  that  this  com¬ 
mittee  and  the  committee  of  the  House  knew  what  it  intended 
to  do  about  the  purchase  of  this  equipment ;  that,  sitting  here 
in  your  legislative  capacity,  it  was  not  your  intention  to  put  the 
whole  cost  of  all  this  equipment  on  these  carriers,  but  that  the 
Government,  because  of  these  war  costs,  because  it  had  taken 
possession  of  these  properties  as  a  war  measure,  because  it  was 
a  thing  in  which  the  whole  people  were  interested,  as  much  as 
furnishing  engines  to  Russia  or  engines  to  France — that  the 
public  ought  to  take  a  part  of  that  burden  of  these  excessive  war 
costs  in  the  purchase  of  this  equipment. 

Senator  Kellogg.  Who  has  actually  paid  for  them? 

Mr.  Thom.  The  railroads  are  paying  for  them. 

Senator  Cummins.  I  would  like  to  ask  a  question  there, 
just  because  I  may  forget  it.  Has  there  been  any  indication  of 
a  continuation  of  that  policy  since  the  war  closed  ? 

Mr.  Thom.  No;  I  do  not  think  so.  I  think  that  the  inten¬ 
tion  of  the  administration  is  to  recognize  the  difference  between 
war  conditions  and  peace  conditions  in  the  matter  of  putting 
these  expenses  on  to  the  railroads ;  but  there  still  will  be  the 
question  of  judgment,  and  there  still  will  be  the  question  of 
whether  we  can  view  with  unconcern  the  settlement  of  those 
questions  and  the  standards  and  principles  on  which  they  are  to 
be  decided  during  an  extended  period  of  five  years. 
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The  Chairman.  Mr.  Thom,  may  I  ask  you,  right  at  this 
point,  what  amount  or  to  what  extent  had  the  railroads  contem¬ 
plated  spending  money  for  new  equipment,  etc.,  before  they 
were  taken  under  Federal  control  ?  Had  you  not  issued  some 
statement,  or  was  it  not  known  that  you  were  contemplating  an 
equipment  expenditure  that  would  approximate  this,  before  the 
Government  took  the  railroads  over? 

Mr.  Thom.  I  can  not  tell  you  the  figures,  but,  of  course, 
we  were  contemplating,  and  necessarily  were  obliged  to  contem¬ 
plate,  an  extensive  program  of  additions  and  betterments. 

Senator  McLean.  Did  the  Government  purchase  as  cheaply 
as  you  could  have  purchased? 

Mr.  Thom.  I  can  not  tell  you  that,  Senator.  Of  course, 
among  the  railroads  of  the  country  generally  there  was  a  feeling 
and  a  movement,  before  the  Government  took  charge,  that  there 
should  be  an  increase  of  a  hundred  thousand  cars,  which  the 
Government  subsequently  ordered. 

The  Chairman.  Now,  do  I  understand  that  that  100,000 
cars  was  recognized  by  the  railroads,  before  the  Government  took 
them  over,  as  necessary  to  meet  the  conditions? 

Mr.  Thom.  The  War  Board,  as  I  am  advised,  in  discussing 
their  program  for  the  future,  were  of  opinion  that  a  hundred 
thousand  cars  should  be  bought,  but  they  did  not  say  that  road 
“A”  should  take  a  certain  number  of  them,  or  that  road  “B” 
should  take  a  certain  number  of  them,  or  allot  them  on  any  basis 
except  the  basis  of  where  there  was  a  deficiency  in  equipment 
on  a  particular  road;  nor  did  it  at  all  follow  that  a  judgment 
once  formed  as  a  desirable  thing  for  the  future  should  not  be 
modified  and  would  not  be  modified  by  railroad  managers,  be¬ 
cause  of  the  tremendous  cost  of  the  program,  which  was  all 
the  time  advancing. 

The  Chairman.  You  do  not  mean  by  that  statement,  Mr. 
Thom,  that  the  railroad  managers  would  curtail  the  purchase  of 
equipment  necessary  to  meet  the  emergency  because  of  the 
mounting  cost,  under  the  emergency  in  which  we  found  our¬ 
selves  ? 
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Mr.  Thom.  I  mean,  Senator,  that  it  is  a  matter  of  business 
judgment  whether  at  a  given  moment  or  time  an  expense  is 
justified.  I  mean  that  all  those  things  go  to  make  up  a  business 
judgment  in  respect  to  the  management  of  these  properties,  and 
I  mean  that  when  that  power  is  taken  from  the  carriers  and  is 
exercised  by  a  Government  bureau  we  can  not  expect  the  same 
amount  of  consideration  for  business  conditions  as  the  railroads 
would  have  been  justified  in  exercising  if  they  had  had  the  power. 

Senator  Cummins.  Just  a  moment.  I  want  to  clear  up  the 
understanding.  The  Government  has  spent,  you  say,  something 
like  a  billion  one  hundred  million  dollars? 

Mr.  Thom.  No;  I  did  not  say  they  had  expended  that. 
That  is  their  program. 

Senator  Cummins.  And  that  is  to  be  charged  up  to  the  rail¬ 
roads? 

Mr.  Thom.  To  capital  account;  yes. 

Senator  Cummins.  You  do  not  claim  that  they  could  do 
that  in  the  future,  do  you — that  the  Government  could  do  that  in 
the  future? 

Mr.  Thom.  I  do  not  claim  they  would;  but  if  you  extend 
this  law,  I  do  not  see  any  reason  why,  if  it  is  valid,  they  could  not. 

Senator  Cummins.  They  could  not,  simply  for  this  reason : 
That  part  of  the  law  says  “The  President  may  also  make  or  order 
any  carrier  to  make  additions,  betterments,  or  road  extensions, 
and  to  provide  terminals,  motive  power,  cars,  and  other  equip¬ 
ment  necessary  or  desirable  for  war  purposes,  or  in  the  public 
interest,  on  or  in  connection  with  the  property  of  the  carriers.” 
Then  it  says,  “He  may  from  said  revolving  fund  advance  to  such 
carrier  all  or  any  part,”  and  so  on.  Now,  you  do  not  construe 
that  to  mean  that  after  the  war  closes  a  carrier  can  be  made  to 
pay  for  this  equipment,  do  you?  You  do  not  think  that  is  a 
continuing  power? 

Mr.  Thom.  I  think  it  is,  Senator;  not  with  respect  to  war 
purposes,  but  for  anything  “in  the  public  interest.”  War  pur¬ 
poses,  of  course,  have  disappeared;  but  the  other  one,  of  course, 
continues. 

Senator  La  Follette.  It  survives. 

Mr.  Thom.  Yes. 
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Senator  Cummins.  I  had  not  so  construed  that  law. 

Mr.  Thom.  Is  not  that  the  proper  construction,  when  your 
attention  is  called  to  it?  Does  he  not  have  continuing  power,  if 
this  law  is  continued  for  five  years,  to  order  a  carrier  to  make 
any  purchases  that  he  may  see  fit  “in  the  public  interest?” 

Senator  Cummins.  Maybe  that  is  so. 

The  Chairman.  Does  it  not  say  so? 

Senator  McLean.  The  next  paragraph  provides  that — 

Any  loss  claimed  by  any  carrier  by  reason  of  any  such  additions, 
betterments,  or  road  extensions  so  ordered  and  constructed  may  be 
determined  by  agreement  between  the  Prsident  and  such  carrier ; 
failing  such  agreement,  the  amount  of  such  loss  shall  be  ascertained 
as  provided  in  section  3  hereof. 

You  think  that  does  not  apply  to  depreciation  in  the  value 
of  the  equipment  purchased? 

Contract  Provision  As  to  Loss  in  Respect  to  Expenditures. 

Mr.  Thom.  In  the  contract  which  has  been  offered  us  by 
the  administration  it  is  provided  that — 

No  loss  shall  be  claimed  by  the  company  and  no  money  shall 
be  due  to  it  in  respect  to  such  additions,  betterments,  road  exten¬ 
sions,  terminals,  motive  power,  cars,  or  other  equipment  mentioned 
in  this  paragraph  upon  the  ground  that  the  actual  cost  thereof  at 
the  time  of  construction  or  acquisition  was  greater  than  under 
other  market  and  commercial  conditions ;  and  for  the  purpose  of 
determining  such  controversy,  the  amount  paid  for  any  additions, 
betterments,  road  extensions,  terminals,  motive  power,  cars,  or 
other  equipment  shall  be  deemed  the  fair  and  reasonable  cost 
thereof,  and  shall  be  taken  as  the  basis  for  such  determination. 

Now,  I  want  to  go  back  to  this  series  of  questions  which 
have  been  asked  me  about  the  exercise  of  this  power,  but  I  want 
now  to  digress  sufficiently  to  make  my  position  with  respect  to 
this  matter  clear. 

Senator  McLean.  What  matter?  The  contract? 

Mr.  Thom.  Yes;  what  I  have  just  read  from  the  contract. 
I  do  not  think  that  the  Government’s  attitude  about  that  is  illog¬ 
ical.  If  it  is  our  duty  to  purchase  this  equipment  and  to  make 
these  additions  and  betterments,  if  Congress  had  the  right  to 
say  that  we  should  have  a  continuing  duty  notwithstanding  Fed¬ 
eral  control,  then  I  think  that  the  Government  naturally  might 
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take  the  position  that  the  whole  burden  of  the  price  of  that 
should  fall  upon  the  carriers.  If  it  was  their  duty  to  supply 
additions  and  betterments,  if  Congress  had  a  right  to  say  that, 
Congress  had  a  right  to  say  also  that  they  should  supply  it,  if  it 
is  necessary  to  buy  it  at  war  prices.  I  think  it  was  a  harsh  thing 
to  do ;  I  think  that  it  was  a  thing  that  neither  this  committee  nor 
the  House  committee  intended,  because  the  House  committee, 
and  the  Senate  committee  practically  also  said:  “As  some  of 
such  extensions  will  be  made  for  war  purposes,  and  will  cost 
more  than  their  value,  during  peace  times,  the  right  of  the  com¬ 
pany  to  have  a  just  proportion  of  this  compulsory  investment 
paid  by  the  Government  is  protected.”  Now,  both  committees 
said  that  we  were  face  to  face  with  the  policy  that  we  must  bear 
the  entire  burden  of  war  prices,  logical  as  I  have  said  from  the 
standpoint  of  the  imposition  of  a  duty,  but  harsh,  as  it  seems  to 
me,  as  the  imposition  of  a  burden  that  was  necessarily  a  burden 
created  by  the  needs  of  the  whole  people,  and  we  ought  not  to 
have  been  required  to  bear  all  the  expenss  of  the  war  additions 
to  our  properties. 

To  revert  now  to  your  question  about  these  orders  for  addi¬ 
tions  and  betterments  and  for  equipment :  I  will  ask  you  to  recall 
what  I  have  heretofore  stated  on  that  subject.  I  have  not  stated 
that  these  purchases  were  excessive ;  I  have  not  stated  that  the 
additions  and  betterments  which  were  ordered  were  excessive ; 
but  I  have  claimed  two  things  about  them,  one  is  that  granting 
that  every  order  was  justified,  that  a  need  existed  for  everything 
that  was  ordered,  rather  there  was  a  certain  latitude  of  business 
judgment  as  to  the  exact  moment  that  these  things  should  be 
undertaken ;  and  the  second  is  that  we  can  not  contemplate,  with¬ 
out  a  feeling  of  great  alarm,  the  continuation  of  that  power  for 
an  additional  period  of  five  years. 

I  have  not  allowed  myself  here,  and  I  have  not  allowed  my¬ 
self  elsewhere,  to  get  into  a  critical  or  impatient  attitude  of  mind 
toward  the  Railroad  Administration.  I  have  realized  the  immen¬ 
sity  of  their  problems ;  I  have  realized  the  great  ability  that  they 
have  exhibited  in  meeting  them,  but  I  have  not  been  oblivious  to 
the  tremendous  power  which  it  was  found  necessary  to  repose  in 
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them  for  war  purposes ;  and  my  appeal  to  you  here  to-day  is 
that  it  is  not  necessary,  in  a  time  of  profound  peace,  to  continue 
those  enormous  and  destructive  powers. 

Senator  La  Follette.  Mr.  Thom,  what  proportion  of  the 
$1,175,000,000  was  actually  delivered?  What  portion  of  the  con¬ 
tracts  were  executed? 

Mr.  Thom.  I  can  give  you  that,  Senator. 

Senator  La  Follette.  Just  approximately. 

Mr.  Thom.  The  amount  authorized  from  January  1  to 
December  10,  1918,  chargeable  to  capital  account,  in  addition  to 
those  chargeable  to  operating  expenses  was  $1,175,848,883.  The 
expenditures  from  January  1,  1918,  to  September  30,  1918 — 
that  is,  a  month  and  10  days  short  of  these  authorization — was 
$403,864,950. 

Senator  La  Follette.  Now,  as  to  the  balance  of  the  author¬ 
izations,  will  those  authorizations  be  subject  to  scaling  down  to 
peace-time  prices? 

Mr.  Thom.  No;  not  in  many  cases.  We  have  brought  to 
the  attention  of  the  Railroad  Administration,  since  the  armistice 
was  declared,  the  desirability  of  canceling  as  many  of  those 
orders  as  we  could,  and  we  met  with  very  cordial  cooperation  in 
that  theory,  and  I  am  sure  they  undertook  to  do  all  that  they 
could  in  that  respect.  Of  course,  we  can  not  peel  down  to  peace 
prices  on  any  that  we  can  not  countermand,  but  whatever  could 
be  countermanded  of  this  amount  that  I  am  telling  you  about, 
Judge  Lovett,  who  was  in  charge  of  this  department,  showed 
every  purpose  and  inclination  that  he  would  do  it.  The  extent 
to  which  he  has  done  it,  I  can  not  tell  you. 

Senator  La  Follette.  You  do  not  know  approximately  to 
what  extent  that  has  been  done  or  what  has  been  accomplished  in 
that  direction  ? 

Mr.  Thom.  No,  I  do  not;  but  I  have  personally  had  con¬ 
ferences  with  him  on  this  subject  which  you  have  brought  out, 
and  have  laid  before  him  that  this  seemed  to  me  to  be  a  period 
for  building  back  to  a  return  of  these  properties,  and  that  no 
more  of  those  expenditures  than  were  beyond  recall  and  were 
absolutely  necessary  should  be  continued ;  and  I  have  found  him 
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very  responsive  to  that  thought,  and  I  am  sure  that  they  have 
done  all  they  could  in  that  direction. 

Senator  Pomerene.  Up  to  date  what  proportion  has  been 
canceled? 

Mr.  Thom.  I  can  not  tell  you.  I  do  not  know  what  that  is. 

The  Chairman.  May  I  ask  you,  Mr.  Thom,  if  any  of  these 
purchases  of  rolling  stock  or  general  equipment  are  not  necessary 
during  peace  times?  That  is,  is  the  present  rolling  stock  and 
equipment  sufficient  to  adequately  meet  the  demands  of  the  coun¬ 
try  immediately  now? 

Mr.  Thom.  Senator,  that  question  anticipates  a  branch  of 
the  argument  which  I  will  make  hereafter.  Of  course,  one  of 
our  problems  is  the  uncertainties  of  the  readjustment  period.  We 
do  not  know  how  business  is  going  to  respond ;  we  do  not  know 
how  it  is  going  to  be  transferred  from  one  carrier  to  another;  we 
do  not  know  whether  a  period  of  idle  cars  is  coming.  That  is 
one  of  the  problems  I  want  to  discuss  here  in  connection  with 
the  proposal  to  return  the  properties  at  once,  without  prepara¬ 
tion,  and  therefore,  with  your  permission,  I  will  postpone  my 
answer  until  I  get  to  that  part  of  my  statement. 

The  Chairman.  Very  good. 

Mr.  Thom.  Now,  I  think  it  fair  to  say  that  there  has  been 
no  tendency  observed  on  the  part  of  the  Railroad  Administra¬ 
tion — and  as  long  as  human  nature  is  left  there  probably  will  be 
none  observable — to  throw  onto  the  Government  any  part  of 
these  costs  as  an  initial  measure. 

Senator  Cummins.  You  will  recall  that  Mr.  McAdoo  said 
he  thought  the  $200,000,000  deficit  this  year,  or  last  year,  ought 
to  be  paid  out  of  the  General  Treasury? 

Senator  Kellogg.  I  think  he  corrected  that,  and  later  said 
he  thought  it  ought  to  be  paid  out  of  profits. 

Mr.  Thom.  That  is  a  matter  of  operation. 

Senator  Kellogg.  I  understood  him  to  say  that  it  ought  to 
be  taken  out  of  the  profits  for  next  year. 

Mr.  Thom.  Whatever  it  is  it  is  a  deficit  in  operation. 

Senator  Cummins.  He  said  that  it  should  not  be  made  up 
by  an  increase  of  rates. 
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Mr.  Thom.  Whatever  the  figure  is  and  whatever  the  pol¬ 
icy  in  respect  to  it  is,  we  must  bear  in  mind  that  that  is  a  question 
of  operation.  It  has  no  bearing  upon  the  question  of  capital 
expenditures,  to  which  I  am  addressing  my  remarks.  The  ques¬ 
tion  to  which  I  am  addressing  myself  now  is  the  necessary  and 
serious  effect  upon  the  indebtedness  of  these  carriers  on  capital 
account  of  these  tremendous  purchases  made  at  war  prices ;  and 
I  have  tried  to  bring  to  your  attention  the  seriousness  of  our  prob¬ 
lem  when  I  show  you  that  as  offsetting  that  great  indebtedness 
there  is  a  disappearing  asset,  and  which  will  probably  disappear 
to  the  extent  of  $800,000,000  out  of  the  $1,175,000,000  involved — 
two-thirds  of  it. 

The  Chairman.  Mr.  Thom,  if  the  railroads  are  forced  to 
assume  that,  it  would  ultimately  be  reflected  in  the  rate  structure, 
would  it  not — that  additional  indebtedness? 

Mr.  Thom.  We  do  not  know.  That  is  for  some  other  gov¬ 
ernmental  body  to  determine.  We  have  opinions,  which  doubt¬ 
less  your  question  indicates  you  have,  that  that  is  so;  but  then 
that  raises  the  question  of  whether  or  not  the  users  of  transpor¬ 
tation  should  for  all  time  be  paying  interest  on  that  capital  charge, 
which  was  incurred  not  for  their  benefit  but  for  war  purposes. 
That  raises  that  very  serious  problem. 

The  Chairman.  You  could  not  say  it  was  not  for  their 
benefit.  It  was  used  for  the  general  benefit  under  war  condi¬ 
tions.  The  reason  I  asked  you  that  question  is  that  Mr.  McAdoo 
said  here  frankly  that  the  reason  he  raised  the  rates  25  per  cent 
was  for  the  purpose  of  taking  care  of  the  necessary  increase  in 
wages.  Therefore  it  was  a  tax  on  the  general  shipping  of  the 
country  in  order  to  offset  the  loss  that  would  be  incurred  in  pay¬ 
ing  wages ;  and  I  thought  perhaps  that  some  effort  would  be  made 
to  absorb  this  additional  expense  by  a  still  further  increase  of 
rates. 

Mr.  Thom.  Well,  every  increase  of  rates  antagonizes  the 
shipping  public,  and  we  can  hardly  look  with  unconcern  upon  a 
situation  that  will  involve  us  in  untold  increases  of  rates. 

Senator  Cummins.  Do  you  not  think  you  are  protected  by 
that  part  of  the  law  which  provides  that  any  loss  claimed  by  any 
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carrier  by  reason  of  any  such  additions,  betterments,  or  road 
extensions,  so  ordered  and  constructed,  may  be  determined  by 
agreement  between  the  President  and  such  carrier,  and  failing- 
such  agreement  the  amount  of  such  loss  shall  be  ascertained  as 
provided  in  section  3? 

Mr.  Thom.  Senator,  I  was  about  to  discuss  that,  and  I 
would  like  for  you,  as  a  lawyer,  to  put  yourself  in  my  position, 
and  assume  that  you  are  confronted  with  a  capital  charge  from 
which  there  is  no  escape  for  your  client,  and  to  be  told  that  you 
can  go  into  the  Court  of  Claims  and  reimburse  yourself  for  that 
amount,  with  the  remedy  an  appropriation  by  Congress.  How 
good  a  remedy  would  you  consider  that? 

Senator  Cummins.  It  depends  on  how  much  confidence  you 
have  in  Congress. 

Mr.  Thom.  I  am  asking  you  how  much  you  have.  I  am 
asking  you  to  put  yourself  in  my  position,  and  to  say  how  far 
litigation  is  a  remedy  for  any  wrong  or  a  basis  for  the  enjoyment 
of  any  right;  and,  moreover,  whether  or  not  that  difficulty  is 
enhanced  when  there  is  no  execution  possible,  and  the  railroads 
would  have  to  go  and  say  to  Congress:  “We  need  an  appropri¬ 
ation  to  pay  these  debts.” 

Senator  Cummins.  My  real  answer  to  your  inquiry  is  that 
1  think  you  have  quite  as  much  reason  for  confidence  in  Congress 
as  I  have. 

Mr.  Thom.  I  am  sure  I  have,  and  I  am  sure  we  both  have 
great  confidence. 

The  Chairman.  Along  certain  lines. 

Mr.  Thom.  But  I  do  not  believe  that  Congress  falls  over 
itself  to  make  appropriations  to  pay  debts  of  railroads.  1 
believe  that  Congress  is  a  body  of  many  minds ;  it  is  a  delibera¬ 
tive  body;  it  is  controlled  by  many  conflicting  and  divergent 
forces ;  and  a  man  who  starts  in  to  get  an  appropriation  to  pay 
a  private  debt  is  not  always  on  a  bed  of  roses.  He  sometimes 
fails.  Perhaps  the  records  of  Congress  would  indicate  how  ap¬ 
propriations  have  been  considered  by  many  of  you  gentlemen  to 
be  entirely  justified,  but  the  united  mind  of  Congress  has  not  seen 
fit  to  make  the  appropriation. 
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Senator  Cummins.  This  world  is  not  intended  to  be  a  bed 
of  roses. 

Mr.  Thom.  No;  that  is  so.  But,  seriously,  I  think  we  must 
all  agree  that  a  right  dependent  upon  litigation,  to  be  first  carried 
to  the  courts,  with  all  their  delays,  with  economic  questions  to 
be  tried,  which  in  themselves  are  broader  and  less  definite  than 
other  rights,  and  with  your  remedy,  after  you  have  been  awarded 
damages  by  the  courts  below,  made  dependent  upon  an  appro¬ 
priation  by  Congress,  is  hardly  an  offset  for  the  right  to  make  us 
give  a  note  for  a  debt. 

Senator  Cummins.  My  question  was  really  intended  to  call 
for  an  answer  upon  this  subject,  whether  the  law  will  permit  you 
to  recover  from  the  Government  the  loss  you  may  sustain  by 
reason  of  the  high  price  or  high  cost  of  these  additions  and  bet¬ 
terments  ? 

Mr.  Thom.  My  understanding  of  the  contract  is  that  there 
was  a  great  difference  of  opinion  as  to  what  that  law  provided. 
I  took  your  view,  that  the  law  would  provide  for  it,  but  we  were 
confronted  with  the  necessity  of  agreeing  to  the  interpretation  of 
that  law  in  the  contract. 

Senator  Cummins.  It  excludes  that  idea? 

Mr.  Thom.  Yes. 

Senator  Cummins.  I  did  not  know  that. 

Mr.  Thom.  I  read  it  a  moment  ago.  If  you  will  look  at 
Section  8  of  the  contract,  you  will  see  it. 

The  Chairman.  Just  read  that  particular  provision  of  the 
contract  again. 

Section  8  of  Contract  With  Reference  to  Additions  and  Betterments. 

Mr.  Thom.  There  are  two  provisions — paragraph  b  and 
paragraph  c  of  section  8.  I  will  read  the  provisos  of  both  of 
them,  because  they  are  both  related  to  the  same  subject.  Section 
8  of  the  contract  contains  the  provisions  intended  to  carry  oift 
that  portion  of  the  law  you  have  just  mentioned.  It  is  headed 
■‘Claims  for  losses  on  additions,  etc.”  The  first  paragraph  of 
section  8  provides  for  notice  to  the  carrier  of  additions  and  bet¬ 
terments  that  are  ordered  by  the  Railroad  Administration.  The 
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second  one  provides  what  we  shall  do  with  respect  to  any  claim 
that  we  may  have  for  loss.  And  section  B,  as  a  whole,  reads 
as  follows : 

(b)  Any  claim  of  the  company  for  loss  accruing  to  it  by 
reason  of  expenditures  for  additions  and  betterments  made  to  the 
property  of  the  company  during  Federal  control  in  connection  with 
or  as  a  part  of  the  work  of  maintaining,  repairing,  and  renewing 
the  company’s  property  and  chargeable  under  the  accounting  rules 
of  the  commission  in  force  December  31,  1917,  to  investment  in 
road  and  equipment,  except  such  expenditures  as  are  incurred  in 
connection  with  the  replacement  of  buildings  and  structures  in  new 
locations,  may  be  determinated  by  agreement  between  the  Director 
General  and  the  company,  or  failing  such  agreement  as  to  the  fact 
or  amount  of  such  loss,  the  questions  at  issue  may,  upon  the  appli¬ 
cation  of  either  party  at  any  time  after  the  filing  of  the  statement 
of  claim  hereinafter  referred  to,  be  ascertained  in  the  manner 
provided  in  section  3  of  the  Federal  control  act:  Provided,  however. 
That  no  loss  shall  be  claimed  by  the  company  and  no  money  shall 
be  due  to  it  in  respect  of  such  additions  and  betterments  upon  the 
ground  that  the  actual  cost  thereof  at  the  time  of  construction  was 
greater  than  under  other  market  and  commercial  conditions;  and 
for  the  purpose  of  determining  such  controversy  the  amount  paid 
for  any  addition  or  betterment  shall  be  deemed  the  fair  and  reason¬ 
able  cost  there  and  shall  be  taken  as  the  basis  for  such  deter¬ 
mination. 

That  is  as  far  as  it  is  necessary  to  read  in  order  to  bring 
out  that  idea. 

Now,  the  next  one,  paragraph  c,  reads  as  follows: 

(c)  Any  claim  of  the  company  for  loss  accruing  to  it  by 
reason  of  any  additions  and  betterments  which  are  not  made  in 
connection  with  or  as  a  part  of  the  work  of  maintaining,  repairing, 
and  renewing  the  company’s  property  or  accruing  to  it  in  connection 
with  maintenance  in  the  replacement  of  buildings  and  structures 
in  new  locations,  or  by  reason  of  road  extensions,  terminals,  motive 
power,  cars,  or  other  equipment  made  to  or  provided  for  the 
property  of  the  company  during  Federal  control,  may  be  determined 
by  agreement  between  the  Director  General  and  the  company,  or, 
failing  such  agreement  as  to  the  fact  or  amount  of  such  loss,  may, 
by  proceedings  instituted  not  later  than  six  months  after  the  end 
of  Federal  control,  be  ascertained  in  the  manner  provided  in  section 
3  of  the  Federal-control  act:  Provided,  however,  That  no  loss  shall 
be  claimed  by  the  company  and  no  money  shall  be  due  to  it  irf 
respect  of  such  additions,  betterments,  road  extensions,  terminals, 
motive  power,  cars,  or  other  equipment  mentioned  in  this  paragraph 
upon  the  ground  that  the  actual  cost  thereof  at  the  time  of  construc¬ 
tion  or  acquisition  was  greater  than  under  other  market  and  com¬ 
mercial  conditions. 

And  so  forth. 
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Senator  Cummins.  Are  you  reading  from  a  contract  that 
has  been  signed,  or  is  this  a  general  form? 

Mr.  Thom.  This  has  been  signed  by  some  of  the  roads,  and 
it  is  the  general  standard  form  of  contract  that  has  been  author* 
ized. 

Senator  Cummins.  I  understood  that  there  had  been  a  great 
deal  of  controversy  about  that  phase  of  the  contract,  and  that  it 
had  not  been  agreed  to  by  many  of  the  roads. 

Mr.  Thom.  Every  contract  that  has  been  signed  has  that 

in  it. 

The  Chairman.  The  hour  of  12  o’clock  having  arrived,  the 
committee  will  adjourn  until  to-morrow  morning  at  10  o’clock, 
at  which  time,  Mr.  Thom,  you  will  appear  again. 

Mr.  Thom.  Yes. 

(Whereupon,  at  12  o’clock  noon,  the  committee  adjourned 
until  Wednesday,  January  15,  1919,  at  10  o’clock  a.  m.) 


Testimony. 

Mr.  Alfred  P.  Thom — resumed. 

January  15,  1919. 

The  committee  met,  pursuant  to  adjournment,  at  10  o’clock 
a.  m.,  Senator  Ellison  D.  Smith,  presiding. 

The  Chairman.  The  committee  will  come  to  order.  Mr. 
i'hom,  you  may  continue  your  statement. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  yesterday  I  en¬ 
deavored  to  emphasize  the  objections,  from  the  standpoint  of 
the  carriers,  to  Mr.  McAdoo’s  proposal  for  a  five-year  extension, 
by  attempting  to  outline  the  effect  of  the  power  contained  irt 
section  6  of  the  act  over  the  credit  of  the  carriers.  I  had  before 
me  then  a  table  which  brought  the  capital  expenditures  authorized 
by  the  Railroad  Administration  up  to  November  10,  1918. 

Since  then  I  have  been  furnished  with  a  statement  showing 
the  amount  of  the  authorized  expenditures  on  capital  account  for 
the  carriers  brought  up  to  December  1.  1918. 
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On  November  10,  1918,  the  amount  authorized,  in  round 
numbers  was  $1,175,000,000.  By  December  1,  1918 — 20  days 
later — it  had  gone  up  to  $1,254,000,000. 

Without  in  any  way  criticizing  or  calling  in  question  any  of 
these  capital  expenditures,  except  those  involved  in  the  arbitrary 
allocation  of  equipment — because  I  have  not  sufficient  acquaint¬ 
ance  with  the  details  of  these  expenditures  to  know  whether  they 
are  fairly  the  subject  of  criticism — I  use  those  figures  to  indicate 
the  immensity  of  the  power  to  be  exercised  by  the  Government, 
against  the  judgment  and  without  the  consent  of  the  carriers,  to 
load  them  up  in  one  year — in  11  months  of  one  year,  now — to 
the  extent  of  a  billion  and  a  quarter  of  dollars. 

The  Chairman.  Mr.  Thom,  may  I  ask  you  a  question  right 
there  ? 

Mr.  Thom.  Certainly. 

The  Chairman.  Did  or  did  not  the  Railroad  Administra¬ 
tion  ask  the  different  railroad  corporations  to  indicate  to  it  what 
amounts  of  expenditures  were  essential  before  it  entered  into 
the  expenditure  of  this  enormous  amount  that  aggregates  this 
eleven  hundred  million  dollars  ? 

Mr.  Thom.  They  asked  them  for  a  budget. 

The  Chairman.  Can  you  state  to  the  committee  what  that 
budget  was— how  much  it  aggregated? 

Senator  Underwood.  I  did  not  exactly  understand  you,  Mr. 
Thom.  Did  you  say  that  the  Railroad  Administration  asked  the 
railroads  for  a  budget? 

Mr.  Thom.  For  a  budget;  yes,  sir.  In  the  table  which  I 
have  before  me  here,  to  the  1st  of  December,  1918,  the  figures 
do  not  appear,  which  do  appear  in  that  respect  on  the  table  here 
to  November  10,  1918.  The  amount  of  the  budget  on  additions 
and  betterments,  excluding  equipment,  was  $433,000,000,  and  the 
Railroad  Administration  added  between  fifty-two  million  and 
fifty-three  million  dollars. 

The  Chairman.  And  that  was  for  what  items? 

Mr.  Thom.  For  what? 

Mr.  Chairman.  Yes.  Was  that  to  cover  the  entire  needs 
of  the  roads,  that  would  be  charged  to  capital  account  ? 
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Mr.  Thom.  Some  of  it  was  charged  to  capital  account,  and 
some  of  it  was  charged  to  operating  expenses,  apparently,  from 
this  paper. 

Senator  Townsend.  What  did  you  put  in  for  betterments? 

Mr.  Thom.  The  amount  up  to  December  1,  1918,  for  addi¬ 
tions  and  betterments,  chargeable  to  capital  account,  was 
$1,254,396,158. 

Senator  Townsend.  That  is  what  you  asked  for? 

Mr.  Thom.  No. 

Senator  Townsend.  I  asked  you  what  you  asked  for — what 
did  the  railroads  ask  for? 

Mr.  Thom.  I  read  that  the  budget  figure  was  $433,000,000 
up  to  November  10,  1918,  for  additions  and  betterments,  exclud¬ 
ing  equipment ;  to  which  the  Government  added  $52,825,000. 

Senator  Townsend.  Now,  what  did  you  ask  for  equip¬ 
ment?  You  excluded  equipment. 

Mr.  Thom.  Yes;  I  excluded  equipment. 

Senator  Townsend.  What  did  you  ask  for  equipment? 

Mr.  Thom.  The  amount  of  equipment  that  was  included  in 
these  budgets  was  $486,000,000;  and  the  Railroad  Administra¬ 
tion  added  six  and  one-half  millions. 

The  Chairman.  As  I  understand  it,  then,  the  total  of  what 
you  asked  for  equipment  and  improvements  aggregated  something 
like  $900,000,000? 

Mr.  Thom.  $941,000,000;  and  they  added  to  it  sixty-one 
million  four  hundred  and  seventy-one  thousand,  up  to  November 
10,  1918. 

Senator  McLean.  Was  that  budget  based  on  prevailing 
prices  or  war  prices? 

Mr.  Thom.  The  budget  was  a  suggestion  of  what  should 
be  obtained.  But  I  want  to  draw  this  distinction :  It  was  not  sup¬ 
posed,  when  that  budget  was  asked  for,  that  the  Railroad  Admin¬ 
istration  was  going  to  depart  from  the  policy  indicated  in  the 
reports  of  the  committees  of  both  Houses  of  Congress — that  the 
Government  was  to  own  the  equipment. 

Now,  I  want  to  make  myself  clear  on  this  point :  I  am  not 
attacking  these  figures.  For  the  purposes  of  my  argument,  every 
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one  of  these  expenditures  might  have  been  necessary  and  might 
have  been  justified.  I  am  saying,  however,  that  whether  they 
were  necessary  at  the  time,  and  whether  they  were  justified,  is 
a  matter  naturally  admitting  of  a  difference  of  judgment,  and 
that,  under  the  plan  of  this  act,  there  is  no  place  for  the  judgment 
of  the  railroads;  there  is  no  power  of  preventing  these  purchases, 
but  that  unlimited  power  is  conferred  upon  the  Government  to 
make  them  over  the  pretest  of  the  carriers.  Now,  granting  that 
they  were  all  justified;  granting  that  the  judgment  of  the  Rail¬ 
road  Administration  was  wisely  exercised,  I  still  call  your  atten¬ 
tion  to  these  figures  to  show  the  enormous  power  that  vests  in 
the  Government  over  the  credit,  and,  therefore,  over  the  very 
life  of  these  instrumentalities  of  commerce. 

Senator  Kellogg.  More  particularly  as  to  the  proposed 
five-year  extension? 

Mr.  Thom.  Yes.  And  now  I  want  to  ask  you,  having  called 
your  attention  to  that  immense  power,  whether  wisely  or  un¬ 
wisely  exercised,  what  is  the  meaning  of  that  power,  if  you 
extend  the  Government’s  control  of  these  instrumentalities,  with 
no  modification  of  that  power  for  an  additional  period  of  five 
years?  What  sums  are  involved ?  The  Director  General  of  Rail¬ 
roads  testified,  or  wrote  in  his  letter  to  your  committee,  that  at 
least  $500,000,000  a  year  would  be  necessary  for  the  five  years 
in  order  to  create  the  additions  and  betterments  that  were  needed 
in  the  public  interest.  If  these  figures  are  any  indication,  instead 
of  its  being  $500,000,000  a  year,  it  will  be  in  the  neighborhood 
of  a  billion  and  a  half  dollars  a  year  for  the  five  years,  because 
here  are  expenditures  aggregating  $1,254,000,000  in  11  months. 

Now,  without  criticizing  the  exercise  of  the  judgment  or 
the  discretion  of  the  Railroad  Administration,  I  ask  you  to  pause 
and  consider  for  a  moment,  from  the  standpoint  of  the  stability 
and  value  of  these  properties,  what  a  continuation  for  five  years 
of  a  power  which  has  resulted  in  11  months  in  putting  an  indebt¬ 
edness  on  these  railroads  of  a  billion  and  a  quarter  of  dollars 
may  mean?  What  will  be  possible  in  the  five  years  no  man  can 
foresee. 

Therefore,  on  that  ground  alone,  on  the  ground  of  the  power 
that  it  gives  to  a  governmental  agency,  without  any  check  in  the 
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way  of  the  consent  of  the  persons  who  are  to  pay  the  bill,  with¬ 
out  any  requirement  of  assent  or  consent  from  these  carriers, 
who  are  to  owe  this  money,  to  extend  that  power  now  for  five 
years,  and  to  put  it  in  the  hands  of  a  man  who  may  be  designated 
by  the  President  and  who  need  not  be  confirmed  by  the  Senate, 
we  can  not  look  upon  the  proposal  with  unconcern. 

Senator  Townsend.  Let  me  ask  you  a  question  right  there, 
Mr.  Thom,  because  I  do  not  quite  understand  it:  Your  budget 
provided  for  $950,000,000;  that  is  to  say,  the  railroads  recom¬ 
mended  an  expenditure  of  $950,000,000  for  additional  equipment 
and  betterments;  and  the  Railroad  Administration  expended 
$1,200,000,000? 

Mr.  Thom.  You  have  got  the  dates  a  little  mixed,  Senator. 
I  read  from  two  statements.  The  statement  that  I  first  read  from 
yesterday  brought  the  figures  up  to  November  10,  1918,  only. 
This  morning  I  brought  it  up  to  December  1,  1918;  and  you  were 
remembering  one  figure  from  the  statement  of  November  10, 
1918,  and  another  figure  from  the  statement  of  December  1, 
1918.  Now,  the  figures  on  the  same  statement  are  these :  The 
amount  of  the  budgets,  including  equipment,  was  $941,000,000. 
The  amount  chargeable  to  capital  account  alone,  outside  of  the 
amounts  that  go  into  operating  expenses,  for  the  same  period  was 
$1,175,848,000. 

The  Chairman.  That  was  for  the  same  length  of  time? 

Mr.  Thom.  Yes;  for  the  same  length  of  time. 

The  Chairman.  That  Government’s  expenditures  and  what 
you  asked  for  combined? 

Mr.  Thom.  Yes. 

Senator  Townsend.  In  that  recommendation,  of  whatever 
date  it  was,  in  your  budget  of  $941,000,000,  do  you  think  that  that 
was  a  proper  amount  for  the  Railroad  Administration  to  expend 
on  these  properties. 

Mr.  Thom.  I  do  not  know.  I  am  using  these  figures  merely 
to  indicate  the  extent  of  the  power ;  and  I  am  not  criticizing  the 
Railroad  Administration  for  these  expenditures,  because  I  am 
not  well  enough  versed  in  the  needs  of  the  railroads  to  do  that. 

Senator  Townsend.  They  had  a  right  to  rely  upon  your 
suggestion  that  that  amount  would  be  necessary,  did  they  not? 
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Mr.  Thom.  I  do  not  know  how  that  budget  was  made  up. 

1  do  not  know  whether  it  was  made  up  by  the  boards  of  directors 
or  by  the  Federal  managers,  or  how.  But  what  I  am  getting  at 
is  merely  to  call  attention  to  the  enormous  amounts  involved. 

Senator  Townsend.  I  understand  that  very  well ;  but  there 
was  another  thing  that  occurred  to  me,  and  that  is  that  you  were 
complaining,  as  I  gathered,  that  too  much  money  had  been  ex¬ 
pended;  that  too  much  of  a  burden  had  been  placed  upon  the 
’•ailroads  ? 

Mr.  Thom.  I  tried  to  exclude  that  idea  from  the  argument 
altogether.  I  do  not  know,  outside  of  the  arbitrary  allocation  of 
equipment,  whether  too  much  money  has  been  spent  or  not ;  and, 
for  the  purposes  of  my  argument,  I  consider  that  immaterial. 
What  I  do  consider  to  be  material  is  that  you  gentlemen,  in  con¬ 
sidering  the  question  of  an  extension  for  five  years,  ought  to 
understand  Avhat  is  involved  in  the  way  of  power. 

Senator  Pomerene.  Mr.  Thom,  while  we  are  discussing 
those  figures,  let  me  ask  you  this :  You  gave  yesterday  and  to-day 
certain  totals  of  contracts  authorized,  including  certain  totals  of 
betterments  and  extensions.  Is  there  any  objection  to  incorpor¬ 
ating  those  tables,  in  their  entirety,  in  the  record  ? 

Mr.  Thom.  None  at  all,  sir. 

Senator  Pomerene.  Then  I  wish  that  might  be  done  so  that 
we  may  have  them  for  analysis. 

The  Chairman.  Without  objection,  they  will  be  incor¬ 
porated  in  the  record. 

{The  tables  above  referred  to  appear  in  full  as  inserts 

between  pages  80  and  81.) 

Mr.  Thom.  Now,  all  that  is  in  reference  to  only  one  of  the 
features  of  a  power  so  extensive  and  so  far-reaching  that  we  can¬ 
not  contemplate,  with  unconcern,  the  extension  of  it  for  five 
years. 

Senator  Cummins.  Mr.  Thom,  your  point,  as  I  gather,  is 
that  a  power  of  that  kind,  if  it  can  be  justified  at  all,  can  only 
be  justified  by  the  exigencies  of  war? 

Mr.  Thom.  That  is  it  exactly.  Now  it  is  proposed,  in  a 
period  of  profound  peace,  to  extend  that  power  which  will  mean 
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or  may  mean,  depending  upon  the  way  in  which  it  is  exercised, 
that  instead  of  the  capital  indebtedness  of  these  companies  stand¬ 
ing  where  it  is  to-day,  at  the  end  of  five  years  it  may  be  six  or 
seven  billions  of  dollars  greater,  and  that  without  the  exercise 
of  a  scintilla  of  the  discretion  or  the  judgment  of  the  boards  of 
directors  of  the  companies  with  respect  to  it. 

The  Chairman.  Mr.  Thom,  may  I  ask  you  one  other  ques¬ 
tion  there? 

Mr.  Thom.  Yes,  sir. 

The  Chairman.  Is  that  eleven  hundred  and  odd  million 
dollars  actually  expended  and  charged  to  capital  account,  or  is 
that  the  total  of  what  has  been  expended  plus  what  has  been 
authorized? 

Mr.  Thom.  It  is  not  all  expended.  The  tables  which  have 
just  been  introduced  show  what  has  been  expended  of  that  eleven 
hundred  and  seventy-five  million  dollars ;  but  what  has  not  been 
expended  has  been  authorized  and  has  been  treated  as  a  capital 
charge. 

The  Chairman.  Has  there  been  any  disposition,  since  the 
armistice,  on  the  part  of  the  administration,  to  modify  those 
authorizations? 

Mr.  Thom.  If  you  will  recall,  Senator,  that  question  was 
discussed  yesterday,  and  I  stated  to  you  then  that  I  had  observed 
in  the  administration  of  the  office  by  Judge  Lovett  that  there  was 
a  purpose  to  cancel  every  obligation  that  they  could  cancel,  to 
make  as  few  new  committals  as  possible,  and  to  deal  with  the 
matter  in  a  very  considerate  and  just  way.  Now,  who  is  going 
to  be  the  director  of  capital  expenditures  for  the  next  five  years? 
What  he  will  do  will  be  a  matter  of  his  policy.  And  discussing, 
as  I  want  you  gentlemen  to  understand  that  I  am  discussing,  this 
matter  all  the  time  from  the  standpoint  of  that  power,  and  not 
from  the  standpoint  of  past  abuse  of  power,  can  any  man  charged 
with  the  responsibilities  of  these  properties  look  except  with 
alarm  upon  a  power  which,  if  exercised  by  the  Government, 
carries  no  burden  to  the  Government,  for  which  there  is  no  dis¬ 
cretion  reposed  in  these  carriers,  and  when  the  carriers  have  to 
bear  all  the  burdens? 
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[D.  C.  E.  Form  101— U.  S.  Railroad  Adi 

Authorizations  and  expenditures  in  connection  with 

CLASS  I 


itration,  Director  General  of  Railroads.] 

;  chargeable  to  capital  account  as  of  Nov.  10,  1918. 

IrROADS. 


Class  of  work 


(1) 


additions  and  betterments. 
(Excluding  equipment.) 


1.  Widening  cuts  and  fills,  filling  trestles,  etc . 

2.  Ballasting . .  . . 

3.  Rails  and  other  track  material . 

4.  Bridges,  trestles,  and  culverts . 

5.  Tunnel  and  subway  improvements . 

6.  Track  elevations  or  depressions . 

7.  Elimination  of  grade  crossings .  . . 

8.  Grade  crossings  and  crossing  signals . 

9.  Additional  main  tracks .  . . . v : '  j  " ;  "  1" 

10.  Additional  yard  tracks,  sidings,  and  industry  tracks. 

11.  Changes  of  grade  or  alignment . 

12.  Signals  and  interlocking  plants . 

13.  Telegraph  and  telephone  fines . 

14.  Roadway  machinery  and  tools.  . . 

15.  Section  houses  and  other  roadway  buildings . 

16.  Fences  and  snowsheds . •  . . 

17.  Freight  and  passenger  stations,  office  buildings . 

18.  Hotels  and  restaurants . 

19.  Fuel  stations  and  appurtenances . 

20.  Water  stations  and  appurtenances . 

21.  Shop  buildings,  engine  houses,  and  appurtenances.  . 

22.  Shop  machinery  and  tools.  . . 

23.  Electric  power  plants,  substations,  etc . 

24.  Wharves  and  docks . 

25.  Coal  and  ore  wharves . 

26.  Grain  elevators  and  storage  warehouses . 

27.  Real  estate .  •  ■  . 

28.  Assessments  for  public  improvements . 

34.  All  other  improvements . 


1918 

budget. 


(2) 


Total  (excluding  equipment) . 

equipment 


35. 


Locomotives,  steam . . 

Ordered  by  Railroad  Administration . 

36.  Locomotives,  other . 

37.  Freight-train  cars . . 

Ordered  by  Railroad  Administration . 

38.  Passenger-train  cars . 

39.  Work  equipment.  . . 

40.  Motor  car  and  trailers . 

41.  Floating  equipment . 

42.  Miscellaneous  equipment.  .  .  ._ . 

43.  Improvements  to  existing  equipment .... 


Total  equipment . 


44.  Construction  of  extensions,  branches,  and  other  lines. . 


Total  all  work . 


85,097,989 

9,379,271 

31,365,483 

38,185,921 

2,185,242 

4,112,536 

7,438,957 

631,082 

44,574,583 

97,199,114 

6,359,027 

10,962,462 

5,129,149 

955,857 

1,306,847 

817,655 

20,138,359 

199,282 

6,090,558 

13,430,047 

62,694,927 

9,142,488 

10,781,347 

3,236,167 

7,024,937 

2,914,202 

3,309,141 

1,179,306 

27,889,552 


Additions 
to  budget. 


(3) 


rk  specifically  authorized 
D.  C.  E.  Forms  1,  2,  3, 
id  4,  to  Nov.  10,  1918, 
chargeable  to — 


lerating 

penses. 

(4) 


8864,633  1,067,061 
329,776  1,275,271 
1,411,428  1,056,163 
1,512,709  232, 283 
94,083  863,220 
323,517  ,676,752 
372,768  ,183,995 
69,316  165,667 
3,533,884  ,,780,288 
14,369,943  ',281,505 
318,988  1,906,950 
1,666,063  -  420,807 
466,831-745,318 


8433,731,488 


§196,926,868 


212,858,464 


28,459,830 

6,538,810 

557,039 

5,323,337 

507,923 

35,807,654 


§486,979,925 


§20,330,489 


280,660 

314,181 

107,378 

2,908,471 

263,112 

1,650,249 


84,649 

208,850 

452,329 

.808,314 

27,091 

109,456 


Capital 

account. 

(5) 


1,706,624  ,907,836 
9,256,573  ,465,459 
4,636,668  325,637 
2,455,969  072,696 
2,666,420  524,607 
307,073  661,002 
118,296  437,163 


28,981 

411,971 

379,192 


15,538 

59,180 

284,706 


§52,825,757 


199,793 


155,337 

1,771,745 

20,200 

412,342 

84,724 

4,135,765 


$6,580,113(76,960 


$7,101,168 

10,521,021 

31,553,047 

38,879,214 

4,008,516 

13,423,050 

11,966,544 

1,439,032 

57,914,301 

114,841,142 

8,780,638 

13,800,195 

5,520,453 

1,696,214 

2,786,560 

2,143,709 

29,245,446 

679,177 

7,756,753 

10,672,695 

52,772,474 

20,172,327 

20,912,341 

4,891,347 

5,416,026 

2,668,523 

579,662 

1,955,123 

6,453,243 


Expenditures  from  Jan.  1, 
1918,  to  Sept.  30,  1918, 
charged  to — 


Operating 

expenses. 

(6) 


$490,549,941 


76,960 


$2,066,07223,836 


$941,041,902 


$61,471,94200,589 


$116,650,975 

76,873,355 

2,359,213 

94,716,146 

289,460,000 

12,417,401 

7,016,124 

587,558 

5,129,889 

603,677 

40,421,567 


$996,780 

1,223,915 

8,441,692 

7,771,538 

515,724 

312,950 

318,830 

83,142 

1,513,549 

2,092,494 

606,108 

629,301 

406,890 

15,091 

85,431 

173,401 

986,534 

2,008 

320,188 

573,852 

1,730,632 

307,501 

321,253 

276,433 

284,012 

81,321 

1,722 

60,662 

143,093 


Capital 

account. 

(7) 


$30,276,047 


$646,235,905 


$39,063,037 


$1,175,848,883 


5,213,654 


$3,250,776 

3.463.873 
11,574,965 
17,560,499 

701,773 

2,134,334 

2,842,244 

823,820 

21,669,185 

39,128,671 

2,621,982 

4.746.873 
2,046,069 
1,064,181 
1,846,772 

727,926 

14,050,643 

220,430 

2,590,363 

4,281,751 

15,698,759 

5,467,4S7 

4,978,991 

644,677 

3,077,488 

1,972,361 

555,342 

1,086,808 

2,887,854 


Unexpended  balance 
chargeable  to — 


Operating 

expenses. 

(8) 


$173,716,897 


$2,070,281 
2,051,356 
37,614,471 
16,460,745 
347,496 
1,363,802 
865,165 
82,525 
4,266,739 
7,189,011 
2,300,842 
1,791,506 
338,428 
69,558 
123,419 
278,928 
2,821,780 
25,083 
789,268 
1,333,984 
4,734,827 
1,018,136 
1,751,443 
248,174 
376,990 
355,842 
13,816 
1 1 ,4S2 
141,613 


Capital 

account. 

(9) 


$5,213,654 


Cr. 


3,576 


$35,4S3,125 


$51,183,399 
2  23,857,762 
1,684,932 
66,404,773 
2  44,490,812 
8,836,325 
1,537,526 
58,547 
632,523 
221,932 
17,2/7,675 


$90,823,746 


$216,186,206 


14,063,306 


$3,850,392 
/  ,05  /  ,148 
19,978,082 

21.318.715 
3,306,743 

11.288.716 
9,124,300 

615,212 
36,245,116 
75,712,471 
6,158,656 
9,053,322 
3,474,384 
632,033 
939, 7S8 
1,415,783 
15,194,803 
458,747 
5,166,390 
6,390,944 
37,073,715 
14,704,840 
15,933,350 
4,246,670 
2,338,538 
696,162 
24,320 
868,315 
3,565,389 


$316,833,044 


$13,961,847 


$403,864,950 


$14,063,306 


$30,412 


$104,917,464 


$65,467,576 

53,015,593 

674,281 

28,311,373 

244,969,188 

3,581,076 

5,478,598 

529,011 

4,497,366 

381,745 

23,143,892 


$430,049,699 


$25,101,190 


$771,983,933 


Division  of  Capital  Expenditures, 

Washington,  D.  C.,  November  12,  1918. 
i  Expenditure  in  excess  of  authorization. 

« Expenditure  to  date. 


[United  States  Railroad  Administr 
Authorizations  and  expenditures  in  conne> 


Class  of  Work. 


Amount  of  work  specifically 
D.  C.  E.  Forms  1,  3,  4,  and  6  ' 


additions  and  betterments. 


6. 

7. 

8. 

9. 

10 


1.  Widening  cuts  and  fills,  etc . 

2.  Ballasting . .  . . 

3.  Rails  and  other  track  material . 

4.  Bridges,  trestles,  and  culverts . 

5.  Tunnel  and  subway  improvements . 

Track  elevations  or  depressions . 

Elimination  of  grade  crossings .  . . 

Grade  crossings  and  crossing  signals . 

Additional  main  tracks .  .  . . . . 

Additional  yard  tracks,  sidings,  etc . 

11.  Changes  of  grade  or  alignment . 

12.  Signals  and  interlocking  plants . 

13.  Telegraph  and  telephone  lines . 

14.  Roadway  machinery  and  tools.  .  .  .  •  •  ■  • ;  ■  ■  ■ 

15.  Section  houses  and  other  roadway  buildings  . 

16.  Fences  and  snowsheds.  .  .  . . . . 

17.  Freight  and  passenger  stations,  etc . 

18.  Hotels  and  restaurants . 

19  Fuel  stations  and  appurtenances . 

20.  Water  stations  and  appurtenances . 

21.  Shop  buildings,  engine  houses,  etc . 

22.  Shop  machinery  and  tools . . . . 

23.  Electric  power  plants,  substations,  etc . 

24.  Wharves  and  docks . 

25.  Coal  and  ore  wharves . - . 

26.  Grain  elevators  and  storage  warehouses - 

27.  Real  estate . .  •  •. . . . 

28.  Assessments  for  public  improvements . 

34.  All  other  improvements . 


Total  (excluding  equipment) . 


equipment 


35. 

36. 

37. 


Locomotives,  steam 

Ordered  by  Railroad  Administration . 

Locomotives,  other . 


Freight-train  cars . ■  •  •  •  ■  •.  •  •  •  ■  •  • 

Ordered  by  Railroad  Administration . 


38.  Passenger-train  cars . 

39.  Work  equipment . 

40.  Motor  car  and  trailers . 

41.  Floating  equipment . 

42.  Miscellaneous  equipment.  .  .  . . . 

43.  Improvements  to  existing  equipment . 


Total  equipment . 


44.  Construction  of  extensions,  etc . 


Total  all  work . 


Capital  Expenditures, 
Washington,  D.  C.,  Dec.  16,  1918. 


ion,  Director  General  of  Railroads.] 
on  with  work  chargeable  to  capital  account. 


thorized  on 
.  1,  1918. 


t)ec. 


Class  I 
railroads. 


Terminal  ! 

and  !  Total, 
switching 
companies 


Amount  of  expenditures  from  Jan  1 
1918,  to  Nov.  1,  191S. 


Class  I 
railroads. 


*7,340,926 

9,759,168 

32,570,648 

39,757,747 

4,016,780 

13,493,266 

12,010,242 

I, 515,755 
58,147,671 

121,440,278 

8,948,321 

14,102,888 

5,700,456 

1,974,788 

2,986,151 

2,198,224 

30,621,190 

754,674 

8,098,844 

II, 763,370 
55,757,980 
21,163,102 
21,427,548 

4,909,716 

5,430,937 

2,670,676 

582,966 

2,087,157 

6,455,945 


$298,543 

92,930 

185,054 

879,930 

25,177 

1,784,880 

165,511 

2,054,467 

4,384,692 

4,366,497 

141,300 

2,693,304 

89,281 

4,418 

72,344 

187 

17,342,380 


137,881 

116,273 


87,639,469 

9,852,098 

32,755,702 

10,637,677 

4,041,957 

5,278,146 

2,175,753 

3,570,222 

2,532,363 

5,806,775 

1,089,621 

5,796,192 

5,789,737 

1,979,206 

1,058,495 

2,198,411 

1,963,570 

754.674 

',236,725 

i,879,643 


1,471,586  P  229,566 
422,145  f 585, 247 


1,027,181 
254,250 
101,347 
76,987 


21454,729 
/,  163,966 
5532,284 
12747,663 


3,715,216  ),29S,  18f 


976,114 

1,358,236 


$507,687,414 


$116,787,626 

76,873,355 

2,360,538 

97,080,440 

289,460,000 

13,618,835 

7,582,826 

587,558 

5,415,334 

611,420 

41,716,379 


$43,238,11  lk925, 525 


,063,271 

,814,181 


$1,264,140 


1,051,766 
,873,355 
,360,538 
106,412,186,852 
.,460,000 
,866,432 


$3,672,626 

3,992,394 

12,980,746 

20,829,803 

862,865 

2,717,946 

3,518,123 

824,026 

24,S29,504 

46,223,879 

2,876,085 

5,255,623 

2,3S0,589 

1,164,022 

2,096,562 

835,749 

15,199,603 

297,803 

3,160,673 

4,985,558 

21,245,759 

6,253,965 

5,627,782 

712,557 

3,856,011 

2,059,647 

569,028 

1,172,129 

3,442,6S1 


$203,373,738 


2,247,597 


95,065677,891 
587,558 
415,350 
629,621 
939,382 


li 

18,20 
223,  oo: 


$652,094,311 


$39,644,301 


$3,954,43 


018,745 


3,777,581 


" 


421,888 


$1,199,426,026 


$54,970,13 


,396,158 


$56,395,526 

28,621,655 

888,772 

70,140,989 

59,193,472 

8,714,440 

1,739,760 

58,164 

650,411 

269,906 

18,466,865 


$245,139,960 


$15,104,009 


$463,617,707 


Terminal 

and 

switching 

companies. 


$21,807 

25,176 

43,764 

140,530 

16,506 

408,361 

28,495 

169,274 

549,474 

1,310,579 

11,136 

83,737 

14,817 

3,684 

23,026 

154 

491,182 

'  36’881 
61,266 
1,381,900 
129,188 
114,344 
161,833 
35,728 
52,264 
635,986 
213,192 
1,030,651 


Total. 


$7,194,935 


$S61,113 


80,672 

'2,314,022 

8,644 


6,263 

32,199 


$3,694,433 
4,017,570 
13,024,510 
20,970,333 
879,371 
3,126,307 
3,546,618 
993,300 
25,378,978 
47,534,458 
2,887,221 
5,339,360 
2,395,406 
1,167,70 6 
2,119,5S8 
835,903 
15,690,785 
297,803 
3,197,554 
5,046,824 
22,627,659 
6,383,153 
5,742,126 
874,390 
3,621,739 
2,111,911 
1,205,014 
1,385,321 
4,473,332 


$210,568,673 


3,302,913 


3,095,457 


$13,593,305 


$57,256,639 
28,621,655 
888,772 
70,221,661 
59,193,472 
11,028,462 
1,74S,404 
58,164 
650,41 1 
276,169 
18,499,064 


$248,442,873 


$18,199,466 


$477,211,012 


Percentage  of  expenditure  to 
amount  of  work  specifically 
authorized. 


Class  I 
railroads. 


50.0 

40.9 

39.9 

52.4 

21.5 
20.1 

29.3 

54.4 

42.7 

38.1 

32.1 

37.3 

41.8 
59.0 

70.2 
38.0 

49.6 

39.4 
39.0 

42.4 

38.1 

29.6 

26.2 

14.5 
66.0 

77.1 

97.7 

56.2 

53.3 


Terminal 

and 

switching 

companies. 


40.1 


7.3 

27.1 
23.6 

15.9 

65 .5 

22.9 

17.2 
8.2 

12.5 
30.0 

7.8 
3.1 

16.6 

53. 4 

31.9 

82.4 

2.8 

26.7  ' 

52.7 

93.9 

30.6 
11.1 

63 .6 
35.2 

67.9 
17.1 

21.8 
75.8 


Total. 


16.3 


45.2 

37.3 
37.7 

72.3 

20.4 
64.0 
22.9 

9.9 

12.1 

44.1 

44.2 


37.6 


68 . 1 


75.8 


9.1 


34.4 

14.4 


48.4 

40.8 

39.8 

51 .6 

21.7 

20.4 

29.1 

27.8 
40.6 

37.8 

31.1 
31  .S 

41 .4 
59.0 

69.3 
38.0 

32.7 

39.4 

38.8 

42.5 

39.5 

29.6 

25.6 

16.9 
65 . 5 
76.8 
28.0 
45.2 


38.1 


83.5 


38.1 


38.7 


45. 


24.7 


4S.5 

37.3 
37 . 7 

72.3 

20.4 

69.5 

22. 5 
9.9 

12.1 

43.9 

44.1 


37.9 


39.2 


38.0 


The  Chairman.  Did  I  understand  you  to  say  "past  abuse" 
or  "past  use  of  power”? 

Mr.  Thom.  I  say  I  am  discussing  it  without  reference  to 
the  question  of  past  abuses  of  power.  I  am  discussing  it  from 
the  standpoint  of  the  existence  of  the  power  and  what  it  may 
mean. 

Senator  Watson.  How  do  you  distinguish  between  that 
power  and  the  power  that  you  propose  to  vest  in  the  man  who 
is  to  be  “Secretary  of  Transportation”  in  the  Cabinet? 

Mr.  Thom.  There  is  no  such  power  as  that  contemplated 
for  him,  but  I  will  discuss  that  when  I  come  to  it. 

Senator  Watson.  You  have  not  reached  that  yet : 

Mr.  Thom.  No;  not  at  all. 

Senator  Watson.  Very  well. 

Mr.  Thom.  I  am  discussing  now,  Senator — you  were  not 
here  yesterday — the  alternative  proposals  of  the  Director  General 
of  Railroads  to  extend  this  period  for  five  years  or  to  return  the 
roads  in  the  immediate  future  to  the  carriers.  I  am  now  discuss¬ 
ing  that  entirely,  and  I  have  not  come  to  our  proposal  at  all. 

Senator  Watson.  Very  well. 

Mr.  Thom.  Now,  reverting  still  to  the  question  of  the  five- 
year  extension,  I  have  indicated  to  you  the  extent  of  the  power 
that  it  is  proposed  to  exercise  over  the  credit  of  these  carriers. 
Let  us  now  come  to  another  aspect  of  the  matter. 

Senator  Pomerene.  May  I  ask  you  a  question  in  that  con¬ 
nection  ? 

Mr.  Thom.  Yes. 

Senator  Pomerene.  Does  this  fact  have  any  influence  on 
your  judgment :  That  in  this  proposition  to  extend  Government 
control  for  five  years  the  country  is  left  totally  in  the  dark  as 
to  whether  that  means  ultimate  Government  ownership  or  a 
return  of  these  properties  in  their  then  condition,  whatever  that 
may  be,  to  the  present  owners  ? 

Mr.  Thom.  Yes;  I  want  to  advert  to  that.  Senator,  a  little 
later,  if  you  will  permit  me. 

Senator  Pomerene.  Yes. 

Mr.  Thom.  To  bring  back  the  connection,  you  will  recall 
that  I  have  suggested  the  matter  merely  from  the  standpoint  of 
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the  power  to  be  extended  for  a  period  of  five  years  of  profound 
peace  over  the  vital  thing  of  the  credit  of  these  carriers.  Now, 
I  wish  to  advert  to  the  power  that  it  is  proposed  to  give  for  this 
period  of  five  years  of  profound  peace  over  the  business  of  these 
carriers. 

Senator  Cummins.  Before  you  go  to  that,  I  have  had  it  in 
my  mind  ever  since  yesterday,  really,  to  ask  you  why  did  the  rail¬ 
roads  agree,  under  section  6,  that  the  loss  or  damage  which  might 
occur  to  the  railway  companies  should  not  be  considered  by  the 
Government — why  did  you  surrender  that  claims  right?  I  do 
not  express  any  opinion  myself;  but  why  did  you  do  that? 

Mr.  Thom.  Senator,  did  you  ever  try  to  negotiate  with  the 
Government  ? 

Senator  Cummins.  In  a  way ;  yes,  I  have  tried  to  negoti¬ 
ate  at  times  with  certain  branches  of  the  Government. 

Mr.  Thom.  Well,  it  is  very  little  of  negotiation,  is  it  not? 
At  last  you  have  to  accept  the  final  conclusions  that  they  make, 
or  take  whatever  course  else  is  open  to  you.  Now,  what  other 
course  was  open  to  us?  When  we  came  to  a  position  of  that 
sort  in  these  negotiations  we  had  to  determine  this  question: 
Which  was  best  for  these  railroads,  to  accept  the  final  proposal 
of  the  Government  on  these  subjects  or  to  go  to  the  Court  of 
Claims  for  our  compensation?  That  was  the  situation.  Now,  if 
we  went  to  the  Court  of  Claims,  naturally  we  would  reach  no 
conclusion  in  the  case  of  these  one  hundred  and  seventy  odd  car¬ 
riers  within  the  lifetime  of  this  generation.  When  we  finally  got 
to  the  Court  of  Claims  and  got  a  judgment  Federal  control  would 
have  been  ended,  the  amounts  which  had  been  derived  from  the 
operation  of  these  roads  would  have  been  turned  into  the  Treas¬ 
ury,  and  we  would  have  been  relegated  to  an  appropriation  by 
Congress. 

Senator  Cummins.  But  as  I  remember  the  law  of  last 
March,  the  contract  that  you  were  called  upon  to  make,  or  that 
the  President  was  authorized  to  make,  related  to  compensation. 

Mr.  Tiiom.  No;  it  related  to  a  great  deal  more  than  that. 

Senator  Cummins.  It  did  not  relate  to  these  items,  such  as 
I  have  mentioned  ? 

Mr.  Thom.  Oh,  Yes. 
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Senator  Cummins.  Where  in  that  law  was  the  authority 
given  to  agree  upon  those  points  ? 

Mr.  Thom.  The  first  section: 

The  President  is  further  authorized  in  such  agreement  to  make 
all  other  reasonable  provisions  not  inconsistent  with  the  provisions 
of  this  act  or  of  the  act  entitled  “An  act  making  appropriations  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June  30,  1917, 
and  for  other  purposes,”  approved  August  29,  1916,  that  he  may 
deem  necessary  or  proper  for  such  Federal  control  or  for  the 
determination  of  the  mutual  rights  and  obligations  of  the  parties 
to  the  agreement  arising  from  or  out  of  such  Federal  control. 

Senator  Cummins.  That  does  not  touch  the  subject  of  com¬ 
pensation.  That  was  a  right  that  was  given  to  the  President  to 
make  arrangements  and  contracts  subsequently? 

Mr.  Thom.  Senator,  put  yourself  in  our  place.  The  Con¬ 
gress  did  not  say  that  the  President  must  pay  us  the  average  of 
the  three  years,  but  that  was  the  maximum ;  and  whenever  there 
was  a  difference  on  a  contract  provision,  if  a  question  arose, 
how  that  would  affect  his  decision  of  the  question  of  how  much 
he  would  pay.  Our  position  was  not  a  strong  one  under  this  act 
for  negotiation.  Theie  were  so  many  ways  in  which  we  could 
be  destroyed ;  and,  at  last,  we  had  to  balance  the  advantages  and 
the  disadvantages  of  the  proposition,  taken  as  a  whole.  Now, 
under  those  circumstances  we  had  to  accept  many  provisions  of 
the  contract  which  we  did  not  approve  and  which  we  earnestly 
protested  against.  There  is  this  to  be  said,  however,  for  what 
you  are  now  talking  about.  If  Congress  had  the  power,  notwith¬ 
standing  the  fact  that  these  carriers  were  no  longer  operating 
these  roads,  to  require  them  to  make  additions  and  betterments 
to  their  properties,  needed  for  war  or  for  public  purposes,  then 
it  would  have  the  power  to  require  that  to  be  done  at  the  prices 
which  they  would  have  to  pay  to  do  it ;  and  the  argument  is  not 
without  force  that,  as  to  those  of  these  improvements  that  would 
have  been  necessary  if  Federal  control  had  not  ensued,  the  car¬ 
riers  would  have  had  to  buy  whatever  was  necessary  at  war 
prices,  so  that  the  proposition  that  we  should  bear  the  war  prices 
of  what  was  deemed  necessary — I  mean  to  say,  what  was  ulti¬ 
mately  found  by  the  courts  to  be  necessary  for  us  to  do — was 
not  without  some  force. 
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Now,  we  reserved  the  power,  in  the  provision  to  which  you 
refer,  to  object  to  and  to  recover  for  any  improvement  which 
would  not  be  useful  to  us  in  time  of  peace;  but  if  it  would  be 
useful  to  us  in  time  of  peace,  if  it  was  an  improvement  which 
ought  to  have  been  put  upon  the  property,  the  argument  is  not 
without  force  that  whatever  it  cost,  obedient  to  the  law  of  Con¬ 
gress,  we  should  bear.  There  is  some  force  in  that  argument. 
At  any  rate,  force  or  no  force,  we  were  confronted  with  it  as  an 
ultimatum,  and  we  had  to  decide  the  question:  Shall  we  take 
the  contract  with  that  in  it;  shall  we  endanger  the  standard  of 
our  return ;  shall  we  endanger  the  chance  of  making  any  contract 
at  all  and  take  the  risk  of  going  to  the  Court  of  Claims  to  get 
any  compensation  for  these  properties  when  we  shall  have  lost 
possession  of  them? 

Senator  Cummins.  What  you  say  leads  to  the  conclusion 
that  the  administration  declined  to  make  any  contract  with  you 
respecting  compensation  unless  you  waived  the  claim  for  loss  on 
account  of  these  betterments  and  extensions? 

Mr.  Thom.  They  did  not  put  it  in  the  words  you  are  put¬ 
ting  it  in,  but  they  said,  “This  is  what  we  must  have  in  a  con¬ 
tract.” 

Senator  Cummins.  I  can  not  quite  understand  that,  be¬ 
cause,  of  course,  the  President  was  not  authorized  to  do  anything 
contrary  to  the  law,  which  governed  him  anyhow,  in  this  respect 
if  in  no  other,  that  the  loss  claimed  by  reason  of  any  such  addi¬ 
tions,  betterments,  or  road  extensions,  may  be  determined  by 
agreement  between  the  President  and  such  carrier?  That  loss 
could  not  possibly  be  ascertained  until  after  the  additions  had 
been  made,  and  after  the  condition  at  a  subsequent  time  had 
been  ascertained. 

Mr.  Thom.  Not  until  Federal  control  was  over  could  it  be 
ascertained,  but  we  could  not  get  an  admission  of  that  proposi¬ 
tion. 

Senator  Cummins.  I  am  not  saying  that  there  would  be 
any  loss  on  account  of  high  prices  for  construction  or  material, 
but  I  can  not  possibly  see  how  it  could  properly  find  its  way  into 
a  contract  for  compensation  made  before  the  control  had  ceased. 
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Senator  Kellogg.  May  I  make  a  suggestion,  Senator? 

Senator  Cummins.  Certainly. 

Senator  Kellogg.  Section  6  says  that  the  President  may 
make,  or  order  any  carrier  to  make  any  additions,  betterments, 
etc. ;  and  the  same  section  says  that  any  loss  claimed  by  any 
carrier  arising  from  any  such  additions,  betterments,  or  road 
extensions,  so  ordered  and  constructed,  may  be  determined  by 
agreement  between  the  President  and  such  carrier.  Now,  as 
they  were  making  a  contract  covering  compensation  had  not  the 
President  full  authority  to  say,  “You  must  waive  that  loss  or 
we  will  not  make  a  contract  with  you?” 

Senator  Cummins.  I  doubt  that  very  much. 

Mr.  Thom.  I  think  it  would  be  very  interesting  to  you, 
Senator,  if  you  could  get  a  file  of  these  various  proposals  for  a 
contract  which  marked  the  period  between  the  21st  of  March, 
when  this  act  became  a  law,  and  the  time  when  the  Director  Gen¬ 
eral  promulgated  what  he  was  willing  to  do.  When  we  pre¬ 
sented  our  draft  of  contract,  we  presented  it  in  the  language  of 
the  law  on  this  subject  that  you  are  now  talking  about.  We  did 
not  modify  it;  but  we  had  gradually  to  come  to  the  conclusion, 
first,  of  whether  we  would  have  a  contract  or  would  go  to  the 
Court  of  Claims.  And  we  saw  no  remedy  in  the  Court  of 
Claims;  we  saw  nothing  but  ruin  if  we  went  to  the  Court  of 
Claims.  Even  the  President  had  the  authority  not  to  give  us  90 
per  cent  of  the  estimated  compensation,  if  he  saw  fit.  There 
was  no  limit  to  his  power  over  our  destinies,  and  when  we  came 
to  a  provision  of  the  contract  which  we  did  not  approve  and 
which  we  would  like  to  have  rejected,  we  were  met  with  the 
problem :  is  the  Government’s  adherence  to  this  proposition 
final,  and  does  it  mean  that  if  we  do  not  accept  we  must  go  to 
the  Court  of  Claims ;  or  can  we  still  carry  on  the  negotiations  to 
make  the  thing  better?  Now,  we  had  to  decide  those  questions 
time  after  time,  and  after  many  instances  of  final  ultimatum,  we 
went  again  to  the  proposition  and  obtained  an  improvement. 
But  here  was  a  point  which  we  could  not  get  beyond - 

Senator  Cummins  (interposing).  I  can  understand  your 
position  if  the  Government  assumes  the  attitude  that  it  would  not 
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make  any  contract  for  compensation  unless  this  particular  matter 
was  included  in  it.  I  can  understand  that ;  but  I  can  not  very 
well  understand  it  if  that  provision  could  have  been  excluded 
and  you  were  given  your  option  to  go  to  the  Court  of  Claims 
upon  that  or  to  make  a  contract. 

Mr.  Thom.  You  may  rest  assured,  Senator,  that  we  did 
the  very  best  we  could  about  that  proposition — the  very  best  we 
could ;  at  least,  the  best  we  thought  we  could. 

Senator  Underwood.  Mr.  Thom,  I  am  not  very  much  inter¬ 
ested  in  what  happened  in  the  past,  during  the  war,  in  this  and 
many  other  things,  except  as  a  guide  to  the  future,  because,  of 
course,  we  took  many  chances ;  and  I  am  in  thorough  accord 
with  the  view  that  you  express,  that  it  is  very  dangerous  to  give 
unlimited  power  to  one  man  without  any  checks  and  balances 
to  protect  the  interests  of  the  public  which  are  involved.  But 
I  want  to  ask  you  this  question  about  these  contracts :  The 
expenditures  that  the  Director  General  has  put  on  the  railroads 
as  charges  have  undoubtedly  been  greater  than  the  railroads 
carried  before  the  war — very  largely  greater — but  is  not  their 
condition,  from  a  war  standpoint,  better  than  if  the  Government 
had  not  taken  them  over,  even  with  all  that  was  done? 

Mr.  Thom.  That  is  a  matter  of  opinion,  Senator,  and  I 
do  not  think  that  I  know  enough  of  the  railroad  situation  to 
answe"  definitely.  I  have  always  believed  that  it  was  a  wise 
thing  ior  the  President  to  take  over  these  railroads  under  the 
conditions. 

Senator  Underwood.  I  mean  that  when  you  balance  the 
books  on  the  war  conditions — that  is  no  part  of  what  we  have 
got  to  consider  to-day,  except  where  it  throws  light  on  the 
future — the  rates  on  all  the  roads  were  materially  increased ; 
your  earning  capacity,  so  far  as  one  side  of  the  ledger  is  con¬ 
cerned,  has  been  materially  increased  by  Government  control, 
and  that  would  have  been  difficult  of  accomplishment  if  the  roads 
had  been  under  private  control,  I  take  it.  On  the  other  hand, 
it  may  be  said  that  your  expenditures  largely  increased,  espe¬ 
cially  in  the  amount  that  you  had  to  pay  for  labor;  but  as  war 
conditions  came  on  and  the  cost  of  living  increased  the  railroads 
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would  have  been  practically  driven  to  increase  the  wage  scale, 
would  they  not,  anyhow,  in  war  times? 

Mr.  Thom.  They  might  have  been. 

Senator  Underwood.  Now,  balancing  the  ledger  from  that 
standpoint,  the  fact  that  you  did  get  an  increase,  and  a  large 
increase,  in  rates,  and  then,  on  the  other  hand,  that  the  expen¬ 
ditures  were  largely  increased  by  reason  of  war  conditions,  and 
taking  the  whole  balance  on  the  ledger,  were  not  the  railroads 
better  off  by  having  the  Government  carry  them  through  this 
war  period  than  if  we^had  left  them  in  private  control,  from  a 
financial  standpoint? 

Mr.  Thom.  As  I  stated  before,  I  always  approved  the 
President’s  taking  them  over  for  public  reasons.  I  am  not  com¬ 
plaining  at  all,  and  I  hope  you  will  not  understand  me  as  com¬ 
plaining,  of  what  has  been  done  in  the  administration  of  these 
properties,  except  in  the  one  particular  of  arbitrary  allotment 
of  equipment.  I  am  not  complaining  in  any  other  respect,  but  I 
am  trying  to  indicate  whether  or  not  that  control  ought  to  be 
extended  for  five  years  of  peace. 

Senator  Underwood.  I  think  it  is  a  very  sound  argument, 
from  the  standpoint  of  the  public,  that  to  put  a  vast  power  in 
the  hands  of  one  man  to  exercise  arbitrarily  is  a  dangerous  thing 
in  a  republic. 

Senator  Cummins.  My  questions  were  only  intended  to 
develop  how  dangerous  the  power  is,  in  view  of  the  remedies 
that  are  provided  for  in  the  act  itself. 

Mr.  Thom.  That  is  a  very  proper  angle  from  which  to  view 
the  subject,  it  seems  to  me,  Senator. 

Fundamental  Importance  of  Organization. 

Now,  as  I  said,  I  have  discussed  yesterday  and  this  morning 
the  question  of  the  extent  of  this  power  over  the  credit  of  the 
carriers.  I  wish  now  to  call  attention  to  the  extent  of  the  power 
over  the  business  of  the  carriers  during  the  proposed  five  years. 

One  of  the  elements  of  value  to  each  individual  carrier  is  its 
good  will,  speaking  in  general  and  not  very  accurate  or  scientific 
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terms — the  business  it  has  been  able  to  attract  to  itself.  The 
management  of  one  railroad  will  so  address  itself  to  the  good 
will  of  the  public  that  it  will  receive  patronage.  Everybody 
knows  that  that  is  a  matter  of  substance  and  a  matter  of  value 
to  that  road.  Now,  what  will  become  of  all  that  business  in 
five  years?  Will  there  be  an  opportunity  of  returning  at  the  end 
of  five  years  the  thing  you  got,  with  its  accompaniment  of  earn¬ 
ing  capacity  and  relation  to  industry,  or  will  there  not  be  an 
entirely  dislocated  and  destroyed  relationship  to  industry  in  an¬ 
other  five  years?  And  take  organization.  There  is  a  gentleman 
sitting  in  this  room  now  who  said  upon  this  witness  stand  last 
January  that  he  had  much  rather  have  his  road  returned  to  him 
without  rails,  if  you  would  give  him  his  organization,  than  with 
rails  if  you  were  to  take  away  his  organization. 

Organization  means  capacity  to  efficiently  perform  the  serv¬ 
ice.  If  you  give  men  notice  that  for  five  years  these  roads  are 
to  be  out  of  the  hands  of  their  owners,  how  will  the  owners  keep 
their  organizations  together?  Young  men  of  ambition  are  not 
going  to  cut  five  years  out  of  their  lives  on  an  uncertainty  as  to 
whether  they  will  have  any  relationship  to  the  subject  matter  to 
which  they  have  been  devoting  their  attention,  at  the  end 
of  that  time ;  they  will  seek  other  avenues  of  employment,  and  it 
will  be  impossible,  at  the  end  of  five  years,  for  these  railroads 
to  be  in  position  to  take  back,  with  an  efficient  organization,  the 
properties  when  you  return  them  to  them.  So  that,  whether  you 
consider  it  from  the  standpoint  of  credit  and  debts ;  whether  you 
consider  it  from  the  standpoint  of  business,  or  whether  you 
consider  it  from  the  standpoint  of  organization,  the  proposal  is  to 
radically  alter,  if  not  destroy,  the  subject  matter  you  took  away, 
and  to  return  something  else. 

Senator  Townsend.  To  what  extent,  Mr.  Thom,  has  the 
Railroad  Administration  retained  the  present  organizations? 

Mr.  Thom.  They  have  retained  a  great  many  or  a  great 
deal  of  the  present  organizations,  up  to  a  certain  level;  but,  in 
most  cases,  the  managing  men,  such  as  the  presidents  and  people 
charged  with  that  kind  of  responsibility,  have  been  displaced. 

Now,  let  me  ask  you  one  other  question:  Leaving,  now, 
the  aspect  of  this  matter  as  it  addresses  itself  to  the  interests  of 
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the  railroads,  let  me  ask  you  to  turn  your  attention  for  a  moment 
to  what  will  be  the  attitude  of  the  public  and  of  Congress  at  the 
end  of  five  years  in  respect  to  the  return  of  these  roads?  You 
will  be  confronted  then  with  immense  debts  to  the  Government 
from  these  carriers,  the  extent  of  which  I  have  tried  here  to 
indicate.  You  will  be  confronted  then  with  an  entirely  altered 
system  of  transportation,  to  which  the  public  would  have 
adapted  itself.  You  will  have  created  your  own  organization. 
How  does  that  affect  the  problem  of  what  you  shall  do?  Sup¬ 
pose  the  amount  of  indebtedness  which  has  been  created  by  the 
Government  for  the  carriers  to  the  Government  should  be  of 
such  magnitude  that  the  only  way  you  could  deal  with  the  subject 
would  be  to  take  the  assets  in  order  to  collect  the  debt?  In 
other  words,  will  not  this  experiment  of  five  years,  which  has 
been  advocated  here,  coerce  Congress  into  a  decision  upon  the 
question  of  Government  ownership,  not  based  upon  the  com¬ 
parative  advantages  of  Government  ownership  and  private  owner¬ 
ship,  but  based  on  a  financial  necessity  which  has  grown  up  out 
of  an  extended  Federal  control?  I  think  we  all  must  admit  that 
this  great  issue  of  Government  ownership  must,  in  the  public 
interest,  be  determined,  not  by  accident,  but  on  the  merits;  not 
as  the  result  of  some  unforeseen  governmental  policy  in  the 
past,  but  on  the  merits  of  whether  or  not  it  is  best,  as  a  per¬ 
manent  policy,  for  this  Government ;  and  yet,  at  the  end  of  five 
years,  with  from  two  and  a  half  billions  of  dollars,  as  the  Direc¬ 
tor  General  has  estimated,  up  to  seven  billions  of  dollars,  as  the 
actual  figures,  if  carried  on  for  the  five  years,  would  indicate 
Congress  may  have  to  decide  that  momentous  question,  not  on  its 
merits,  but  on  the  issue  of  whether  or  not  it  is  the  best  way  of 
collecting  a  debt. 

Constitutional  Power  to  Extend  Control  in  Peace  Times. 

Now,  I  would  like  to  turn  my  attention  for  a  moment  to  the 
question  of  the  constitutional  power  of  the  Government  to  make 
this  extension  in  time  of  peace.  It  is  proposed  by  the  Director 
General  that  Congress  shall  take  these  roads  for  the  purpose  of 
experimentation,  to  experiment  with  reference  to  a  future  con¬ 
clusion  as  to  what  will  be  a  proper  system  of  regulation.  When 
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we  seek  for  the  basis  of  the  exercise  of  such  a  power  by  Con¬ 
gress  in  times  of  peace,  we  must  find  it  alone  in  the  commerce 
clause.  That  clause  gives  to  Congress  the  right  to  regulate  com¬ 
merce.  “Regulation’’  is  the  adoption  of  a  rule  of  conduct — the 
establishment  as  to  commerce  of  the  rules  of  conduct  under  which 
it  shall  be  conducted.  It  is  an  immense  power  when  it  involves 
dealing  with  private  property.  I  think  it  is  a  sound  constitutional 
proposition  to  say  that  before  private  property  is  taken  as  a  part 
of  the  regulation  of  commerce  the  congressional  mind  must  at 
least  be  made  up  as  to  the  regulation  it  intends  to  adopt.  It  must 
have  determined  that  this  thing  must  be  regulated ;  the  congres¬ 
sional  mind  must  have  become  satisfied  as  to  the  system  of  regu¬ 
lation  that  it  intends  to  put  into  operation.  I  think  we  all  must 
admit  that  there  is  a  fundamental  difference  between  experimen¬ 
tation  and  regulation ;  that  the  condition  of  the  congressional 
mind  must  be  different  when  it  enters  upon  a  program  of  experi¬ 
mentation  than  when  it  enters  into  a  program  of  regulation. 
With  the  safeguards  thrown  around  property  by  the  fifth  amend¬ 
ment,  the  power  to  deal  with  it  under  other  articles  of  the  Con¬ 
stitution  must  be  clear  in  order  to  be  valid. 

Now,  without  Congress  having  determined  on  a  system  of 
regulation,  with  Congress  expressly  saying  that  it  has  not  deter¬ 
mined  on  a  system  of  regulation,  does  there,  under  the  commerce 
clause,  exist  a  power  to  enter  upon  a  system  of  experimentation? 
Of  course,  the  argument  is  that  this  is  a  regulation  for  the  five 
years ;  that  it  is  temporary  regulation ;  but  that,  it  seems  to  me, 
confuses  the  distinction  between  a  system  of  experimentation  to 
end  in  five  years  and  a  system  of  regulation  which  Congress  has 
determined  on  to  exist  for  five  years  or  more. 

Let  me  bring  the  matter  concretely  to  your  attention :  Sup¬ 
pose  you  translated  into  a  congressional  act  the  purpose  and  the 
policies  that  have  been  urged  upon  you  by  the  Director  General, 
and  you  say,  upon  the  fact  of  your  act,  “Congress,  not  being 
advised  as  to  how  to  regulate  commerce,  but  deeming  it  wise  to 
find  out,  institutes  for  five  years  a  system  of  experimentation,  in 
respect  to  that  matter,  after  which  it  will  make  up  its  mind  how 
to  regulate  commerce.” 
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Now,  that  is  the  proposal  here.  There  is  not  one  word  that 
I  have  put  in  there  that  has  not  been  uttered  from  this  witness 
chair. 

Senator  Pomerene.  That  does  not  quite  accurately  state 
the  proposition.  The  proposition  is  not  that  we  will  take  the 
railroads  for  five  years,  but  that  at  that  time  they  will  begin  to 
make  up  their  minds  as  to  what  they  will  do. 

Mr.  Thom.  Yes,  sir;  I  accept  the  amendment.  Suppose 
you  were  to  put  that  kind  of  an  act  on  your  statute  books ;  sup¬ 
pose  you  were  to  put  into  legislative  language  the  suggestion  and 
the  reasons  for  the  suggestion  that  has  been  made  here,  and 
declare  to  the  world  that  that  is  your  purpose?  How  long  do 
you  suppose  that  it  would  take  the  Supreme  Court  to  distinguish 
between  that  experimentation  and  the  regulation  of  commerce? 

There  is  another  view  which  it  seems  to  me  we  ought  to 
consider  in  connection  with  that  matter.  The  proposal  here  is 
to  take  these  roads  for  five  years,  for  a  rental ;  to  compensate 
the  owners  by  a  rental  for  five  years.  When  rental  is  paid  for 
the  taking  of  property  the  idea  is  necessarily  involved  that  you 
can  return  the  thing  you  took.  If,  by  the  very  nature  of  your 
process  you  alter  the  thing  you  took,  you  modify  and  change  its 
value,  and  you  can  not  return  it  to  the  owner,  the  rental  can  not 
pay  for  it.  Now,  what  does  this  proposed  experimentation 
involve?  It  does  not  involve  the  rental  of  a  building,  where  you 
pay  for  its  use;  it  involves  not  only  your  rental  of  this  property, 
but  your  rental  of  its  credit.  What  you  take  is  not  only  the 
physical  properties,  but  you  take  the  financial  management,  and 
for  a  period  of  five  years  you  are  exercising  the  power  not  only 
over  the  physical  properties,  but  over  the  credit  of  the  carriers, 
and,  at  the  end,  instead  of  your  being  able  to  return  the  physical 
properties  that  you  take,  and  which  your  rental  is  supposed  to 
pay  for,  you  return  them  loaded  up  with  an  avalanche  of  debt, 
created  at  your  discretion,  and  in  which  the  carriers  had  no  right 
or  power  of  protest  or  objection.  But  you  do  not  only  do 
that— 

Senator  Cummins  (interposing).  Mr.  Thom,  before  you  go 
on  with  that,  I  recall  that  you  suggested  yesterday  a  difference 
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between  taking  property,  such  as  the  railroads,  and  a  building 
that  may  be  said  to  be  permanent  in  its  character.  But  there  is 
another  point  there :  Suppose  the  Government  wanted  to  take  a 
building,  or  the  use  of  a  building,  to-day,  and  we  will  assume 
that  the  fair  rental  value  of  that  building  to-day  was  a  thousand 
dollars  a  year.  How  long  could  the  Government  take  the  use 
of  that  property  upon  the  value  of  the  present  moment? 

Mr.  Thom.  Exactly.  That  is  a  very  valuable  contribution, 
Senator.  In  other  words,  it  must  be  a  changing  amount,  if  it  is 
to  be  just  compensation,  if  the  value  is  changed  meanwhile. 

Senator  Cummins.  The  value  of  the  use  might  rise  or 
might  fall. 

Mr.  Thom.  Exactly. 

Senator  Cummins.  And  I  have  been  in  very  grave  doubt, 
in  considering  the  taking  of  the  use  of  property,  instead  of  the 
property  itself,  as  to  what  length  of  time  the  Government  could 
take  the  use,  paying  the  value  of  that  use  ascertained  as  of  the 
time  of  taking. 

Mr.  Thom.  Exactly.  I  think  that  is  a  very  substantial 
suggestion.  Now,  passing  on  from  that  point - 

Senator  Kellogg  (interposing).  Before  you  leave  that  point, 
let  me  ask  you  this :  do  you  believe  that,  under  the  clause  of  the 
Constitution  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  the  Government  has  a  right,  as 
Senator  Cummins  said,  to  take  private  property — the  possession 
of  it — and  to  use  it,  and  to  merely  pay  a  rental  on  it  for  an  in¬ 
definite  time,  or  for  any  time  beyond  the  necessities  of  a  great 
emergency  in  times  of  war? 

Mr.  Thom.  That  is  just,  as  I  understand,  another  way  of 
stating  what  Senator  Cummins  has  said ;  and  I  have  stated  that 
I  regard  that  as  an  excedingly  substantial  thought  in  connection 
with  this  matter. 

Senator  Kellogg.  The  Supreme  Court  has  determined,  has 
it  not,  that  an  act  which  takes  a  man’s  property  without  making 
provision  for  compensation  is  in  itself  unconstitutional? 

Mr.  Thom.  Undoubtedly. 
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Senator  Underwood.  In  the  last  analysis  it  comes  to  the 
court  to  determine  whether  just  compensation  can  be  paid  by 
way  of  rental  or  by  way  of  payment  for  the  fee. 

Mr.  Thom.  I  am  waiving  the  general  propositions  brought 
out  by  these  questions,  and  I  am  taking  this  particular  one  in 
order  to  come  to  the  conclusion  which  I  think  is  in  your  mind, 
Senator  Underwood,  from  the  questions  you  have  heretofore 
asked.  In  addition  to  taking  the  physical  property  and  the  con¬ 
trol  over  the  credit  of  these  carriers  for  five  years,  they  likewise 
take  control  over  the  business  of  these  properties  and  over  the 
organizations  of  these  properties.  Manifestly  the  consequences 
of  taking  control  of  the  credit,  of  taking  control  of  the  business, 
and  of  taking  control  of  the  organization,  project  the  period  of 
Government  interference  with  that  property  beyond  the  actual 
number  of  years  for  which  it  was  taken.  They  carry  it  beyond 
that.  The  interference — which  means  the  taking — is  not  in  this 
class  of  property,  as  it  may  be  with  respect  to  others,  confined  to 
the  five-year  term ;  it  projects  itself  beyond.  Now,  how  far  does 
it  project  itself?  Is  any  man  around  this  table  wise  enough  to 
say?  And  if  that  be  so,  then,  in  this  class  of  property,  when  you 
take  it  in  time  of  peace  for  a  given  period,  the  consequences  of 
that  taking  go  so  far  into  the  future  that  you  can  not  be  satisfied 
that  you  will  he  able  to  determine  it  by  taking  anything  less 
than  a  fee. 

Senator  Cummins.  That  leads  me  to  inquire  what  pro¬ 
vision  is  there  in  your  contract  for  compensation  or  reparation 
for  loss  of  business? 

Mr.  Thom.  Nothing,  because  that  was  not  made  possible 
by  the  act  of  Congress.  If  we  had  tried  to  get  that,  we  would 
have  had  to  go  to  the  Court  of  Claims.  Your  provision  was  that 
whatever  they  took  should  not  be  paid  for  at  more  than  a  certain 
figure,  and  therefore  when  we  got  that  figure  we  got  all  that  the 
President  was  authorized  to  give  us.  Now,  it  seems  to  me, 
therefore,  that  in  connection  with  this  question  of  extending 
this  time  you  are  met  with  the  very  serious  problem  of  whether 
it  will  not  involve,  when  we  come  to  compensation,  the  payment 
for  these  properties  in  fee. 
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Now,  you  say,  “But  all  that  happened  under  this  Federal- 
control  act.”  Yes,  but  it  happened  while  this  country  was  at 
war,  and  I  appeal  to  that  fact  as  to  the  attitude  of  these  carriers 
in  respect  to  raising  none  of  these  questions,  which  were  as  fresh 
in  our  minds  then  as  they  are  now,  as  an  indication  of  their  co¬ 
operative  spirit,  intending  to  stand  by  this  Nation  and  to  throw 
no  obstacles  in  its  way  while  it  was  engaged  in  this  fearful  world 
conflict. 

Senator  Underwood.  It  has  not  been  decided  yet,  except 
where  the  carriers  made  contracts  and  eliminated  the  question 
as  to  whether  taking  over  in  war  times  must  be  paid  for  by  a 
rental  or  a  fee? 

Mr.  Thom.  No;  that  has  not  been  decided  yet;  at  least 
that  point  has  not  been  raised. 

Senator  Underwood.  By  the  contracting  carriers? 

Mr.  Thom.  It  has  not  been  raised  by  the  contracting  car¬ 
riers,  who  are  representative  of  the  largest  carriers  in  the  coun¬ 
try.  Therefore  it  seems  to  me,  and  we  respectfully  submit,  that 
from  whatever  standpoint  you  consider  this  proposal  to  extend 
this  period  for  five  years  it  cannot  be  sustained. 

Some  of  the  Problems  of  Readjustment. 

Now,  what  is  the  alternative?  The  alternative  proposal  is 
to  return  these  carriers  at  once,  or  practically  at  once,  to  their 
owners.  Can  any  considerate  man  fail  to  recognize  the  fact  that 
a  vast  change  has  been  created  in  world  affairs,  extending  to 
every  department  of  industry,  by  the  results  of  this  war  ?  What 
is  to  be  the  basis  of  doing  business  in  the  future?  Is  any  man 
here  yet  wise  enough  to  state  what  that  basis  will  be?  The  Gov¬ 
ernment  itself  recognizes  that  there  is  a  period  of  readjustment 
necessary  in  bringing  men  back  to  the  arts  of  peace,  and  when 
you  discharge  men  from  the  Army  there  is  a  governmental  effort 
made  to  secure  for  them  work  in  peaceful  avocations.  War  in¬ 
dustry  has  been  dislocated  by  the  establishment  of  war  industries 
departments  of  the  Government,  which  are  busily  engaged  in 
trying  to  determine  how,  without  shock,  industry  may  be  led 
back  into  the  old  peaceful  avenues  of  business  affairs. 
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Why  should  that  effort  at  rearrangement,  that  policy  of 
readjustment,  that  time  of  preparation,  be  denied  alone  to  the 
railroads?  Have  they  no  problems  to  meet  in  this  readjusted 
world  of  business?  Can  they  go  back  to  the  old  systems  and  to 
the  old  conditions?  If  so,  they  stand  alone  in  the  whole  world 
of  industry.  Nor  is  their  problem  the  same  that  it  was  when 
they  were  taken  over.  It  has  been  found  necessary  to  vastly  in¬ 
crease  the  scale  of  their  operating  expenses.  When  they  come 
back  into  the  hands  of  their  owners,  they  come  back  with  that 
load  of  increased  expenses  upon  them.  They  must  have  some 
way  of  providing  for  it.  What  is  the  extent  of  that  load?  The 
operating  ratio — what  is  known  to  railroad  people  as  “operating 
ratio” — is  the  percentage  of  expenses  to  earnings.  The  operating 
ratio  of  the  railroads  for  the  year  ended  June  30,  1915,  was  70.3 
per  cent;  the  operating  ratio  for  the  year  ended  June  30,  1916, 
was  65.4  per  cent ;  the  operating  ratio  of  the  year  ended  June  30, 
1917,  was  67.5  per  cent.  In  1918,  the  operating  ratios  by 
months  have  been  these:  January,  94.97  per  cent;  February, 
89.96  per  cent ;  March,  77.46  per  cent - 

Senator  Kellogg.  Right  there,  let  me  ask  you  if  that  was 
not  undoubtedly  owing  very  largely  to  the  condition  of  the 
weather? 

Mr.  Thom.  In  the  first  part,  perhaps,  but  we  will  come 
down  to  where  the  weather  has  been  better. 

Senator  Kellogg.  I  understand. 

Mr.  Thom.  April,  75.73  per  cent;  May,  75.49  per  cent; 
June,  110.62  per  cent.  Of  course,  that  is  due  to  payment  of 
back  wages.  July,  67.64  per  cent;  August,  71.40  per  cent;  Sep¬ 
tember,  75.92  per  cent;  October,  78.35  per  cent. 

Senator  Pomerene.  What  is  the  the  average  for  the  10 
months  ? 

Mr.  Thom.  I  can  not  tell  you  the  average.  I  have  not  got 
it  here. 

Senator  Cummins.  A  statement  of  that  has  been  given. 

Senator  Kellogg.  May  I  insert  November  there? 

Mr.  Thom.  Certainly. 

Senator  Kellogg.  November,  80.74  per  cent. 
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Mr.  Thom,  Now,  in  October,  1917,  the  operating  ratio  was 
67.98  per  cent;  in  October,  1918,  it  was  78.35  per  cent.  In  No¬ 
vember,  1917,  it  was  73.29  per  cent,  and  in  November,  1918,  what 
was  the  figure,  Senator  Kellogg? 

Senator  Kellogg.  80.74  per  cent. 

Mr.  Thom.  80.74  per  cent,  as  Senator  Kellogg  says. 

Senator  Cummins.  Can  you  tell  the  committee  how  much 
the  back  pay  would  modify  those  results  in  October? 

Mr.  Tiiom.  No,  Senator;  I  do  not  know. 

Senator  Cummins.  In  October  and  November? 

Mr.  Thom.  I  suppose  there  is  some  overlap  after  the  month 
of  June,  when  most  of  it  was  paid,  but  I  can  not  imagine  that 
it  was  very  great.  However,  I  have  no  figures  on  that. 

Senator  Cummins.  The  figures  have  been  given  approx¬ 
imately,  and,  of  course,  ought  to  come  out  of  that. 

Mr.  Thom.  The  point  I  am  making  is  that  the  problem  of 
a  railroad,  admitting  the  propriety  of  every  one  of  these  expen¬ 
ditures,  and  admitting  that  they  were  necessary — the  problem 
that  confronts  the  railroad  with  an  operating  ratio  of  78  and  a 
fraction  per  cent,  as  against  the  problem  that  confronted  it  when 
it  was  67  and  a  fraction  per  cent,  is  a  very  different  one.  It 
means  that  there  is  something  necessary  to  be  taken  care  of.  It 
means  that  there  is  some  time  necessary  to  adjust  yourself  to 
that  new  standard  of  expenditure.  You  can  not  plunge,  without 
a  moment’s  warning,  with  an  operating  ratio  of  78  and  a  fraction 
per  cent — 11  per  cent  more  than  for  the  same  month  of  the 
previous  year — into  the  business  world  without  preparation. 
Something  has  got  to  be  done  to  take  care  of  that  situation. 
Now,  what  is  taking  care  of  it?  How  is  it  taken  care  of,  even 
in  part?  And  whether  it  is  entirely  taken  care  of  I  shall  not 
discuss. 

But  what  is  the  existing  condition  that  is  supposed  to  take 
care  of  it?  With  an  expense  account  practically  fixed,  it  has 
been  the  plan  of  the  Director  General  to  take  care  of  that  in  the 
revenues  and  he  has  increased  the  rates.  Are  we  to  have  the 
benefit  of  those  increased  rates  when  it  comes  back  to  us  ?  What 
is  our  reliance  for  the  increased  rates  that  have  been  established 
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by  the  Director  General  when  the  properties  come  back  to  us? 
Is  there  to  be  an  undisturbed  allowance  by  the  public  of  this 
standard  of  rates  which  the  Director  General  has  fixed?  And 
if  there  is  not,  how  can  we  manage  our  problem?  There  is  a 
difference  of  opinion — a  formidable  difference  of  opinion — 
among  lawyers  as  to  what  becomes  of  the  rates  which  the 
Director  General  has  put  into  effect  when  Federal  control  ends. 
Some  lawyers  contend  that  those  rates  will  persist  until  changed, 
the  interstate  rates,  by  the  established  system  of  dealing  with 
interstate  rates,  and  that  the  State  rates,  until  changed  by  the 
State  commissions  or  the  State  laws,  will  likewise  persist.  I  shall 
not  attempt  to  express  an  individual  opinion  on  that  subject,  but 
I  will  give  the  argument  that  we  will  have  to  meet.  It  will  be 
said,  when  a  State  rate  established  by  a  State  statute  or  by  a 
State  commission  is  sought  to  be  enforced  by  a  State  authority, 
that  the  effect  of  Federal  control  was  merely  to  suspend  the 
State  laws  and  not  to  abrogate  them. 

The  Question  of  Intrastate  Rates  After  Federal  Control  Ends. 

It  will  be  said  that  the  Federal  control  act  in  the  fourteenth 
section  puts  a  limit  upon  those  rates  when  it  says  that  the  Fed¬ 
eral  control  of  railroads  and  transportation  systems  herein  and 
heretofore  provided  for,  a  part  of  it  being  the  rate  system,  shall 
continue  for  and  during  the  period  of  the  war  and  not  exceeding 
21  months  thereafter,  and  it  will  be  said  that  when  the  Federal 
control  acts  ceases,  by  its  terms  the  rates  which  were  put  in  as 
a  war  measure  and  as  a  part  of  Federal  control  fall  with  it.  That 
is  what  will  be  said.  It  will  further  be  said  that  that  has  already 
been  determined  by  one  of  the  courts  of  this  country. 

Senator  Cummins.  You  apply  that  to  interstate  rates  as 
well  as  to  State  rates? 

Mr.  Thom.  Yes;  I  am  coming  to  that  in  a  moment. 

Senator  Cummins.  Section  15  covers  that. 

Mr.  Thom.  Yes.  This  very  question  has  arisen  in  the  cir¬ 
cuit  court  for  the  State  of  Oregon,  county  of  Baker.  Maybe  you 
know  who  the  judge  was,  Senator  Poindexter. 

Senator  Poindexter.  Was  it  a  State  court? 

Mr.  Thom.  Yes. 
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Senator  Poindexter.  No;  I  do  not  recall  now  who  the 
present  judge  is. 

Mr.  Thom.  But,  at  any  rate,  this  opinion  was  delivered  by 
him  and  was  evidently  in  a  case  well  argued  and  well  considered. 
Senator  Watson.  When? 

Mr.  Thom.  There  is  no  date  given,  but  it  must  have  been 
in  the  last  year,  because  the  facts  of  the  case  were  these.  Some¬ 
one  now  tells  me  that  it  was  in  June,  1918.  The  facts  of  the  case 
are  these:  A  railroad  had  been  taken  under  Federal  control  and 
had  subsequently  been  surrendered  by  the  Government.  During 
the  period  of  Federal  control  the  director  general  increased  the 
rates  on  that  road.  When  it  came  back  and  Federal  control  as 
to  that  road  had  ended,  then  a  bill  for  an  injunction  was  brought 
by  a  shipper,  which  was  a  sawmill  and  planing  mill  operated  in 
Baker,  Oreg.,  to  enjoin  the  federally  made  rates  of  the  director 
general  and  to  insist  that  the  rates  theretofore  existing,  as  made 
by  the  State,  were  the  legal  rates  and  should  be  paid.  That 
raised  the  direct  question.  I  will  not  read  the  opinion,  but  I  will 
read  one  clause  from  it. 

Senator  Cummins.  Is  that  one  of  the  short-line  roads? 
Mr.  Thom.  Yes. 

Senator  Cummins.  Dismissed  on  the  1st  of  July? 

Mr.  Thom.  Yes.  It  might  have  been  dismissed  before  the 
1st  of  July,  but,  anyhow,  it  was  one  of  the  short-line  roads  and 
one  that  was  dismissed  from  Federal  control.  Here  is  the  con¬ 
clusion  that  the  court  reaches  on  that  subject: 

When  the  Government  took  control  of  and  operated  the  road 
and  established  the  rate  it  should  collect,  the  State  authority  over 
the  road  and  the  State  rate  were  suspended  merely,  and  when  the 
control  and  operation  of  the  road  was  restored  to  the  private  owner, 
then,  necessarily,  it  became  subject  to  the  laws  of  the  State,  and 
the  rates  fixed  by  the  State  authority,  under  the  provisions  of  the 
statutes  of  the  State,  the  only  legal  rates. 

Now,  that  was  the  conclusion  that  that  court  reached.  What 
will  be  our  position  if  Federal  control  ends  at  once,  with  this  fixed 
standard  or  increased  standard  of  operating  expenses  and  with 
this  situation  about  our  rates?  Here  is  the  statute  of  a  State 
that  fixes  a  2-cent  passenger  rate.  The  director  general  says,  “It 
shall  be  3  cents  during  Federal  control.”  Federal  control  ends. 
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"Has  the  director  general's  act  during  Federal  control  and  for 
war  purposes”  it  will  be  asked,  “repealed  the  statute  of  the  State 
or  has  it  merely  suspended  it  ?”  Whatever  may  be  our  conclu¬ 
sions  on  the  subject,  I  think  we  will  all  admit  that  it  is  a  serious 
question.  It  is  a  question  so  serious  that  the  revenues  of  these 
carriers  can  not  with  safety  be  allowed  to  rest  upon  that  alone. 
It  will  at  least  mean  litigation  as  to  what  is  the  effect  of  ending 
Federal  control  over  rates.  Now,  with  this  enormous  level  of 
expense,  can  the  revenues-of  the  carriers  be  safely  left  to  rest 
upon  the  uncertain  outcome  of  litigation?  That  is  a  question 
which  I  think  should  challenge  the  most  serious  attention  of  gen¬ 
tlemen  with  your  responsibility.  What  is  to  become  of  this  fabric 
during  litigation?  What  is  to  become  of  this  enormous  body  of 
securities  if  the  litigation  be  ended  unfavorably  to  the  railroads? 

Let  us  take  the  State  of  Georgia.  That  State  makes  its 
rates  from  a  Georgia  point  to  a  Georgia  port.  It  is  a  historic 
controversy  there,  and  the  State  has  always  insisted  on  making 
those  rates.  They  are  below  the  level  of  the  interstate  rates. 
The  rate,  therefore,  which  interstate  traffic  bears  in  Georgia  is 
the  sum  of  the  water  rate  to  the  Georgia  port  plus  the  State  rate 
from  the  Georgia  port  to  the  Georgia  point.  That  is  how  com¬ 
merce  can  move  into  Georgia.  Consequently  every  rate  from 
New  York,  a  water  point,  to  a  Georgia  point  by  rail  is  affected 
by  that  situation.  Every  rate  from  Chicago,  a  competing  market 
with  New  York,  to  a  Georgia  point  is  affected  by  that  rate.  And 
so,  if  these  State  rates  fall,  if  our  litigation  on  that  subject  is 
unsuccessful  irrespective  of  any  acts  of  the  Federal  Government 
directed  to  the  interstate  rates  alone  and  not  related  to  the  dis¬ 
crimination  of  State  rates  against  interstate  rates— irrespective 
of  any  such  act  as  that — our  fabric  of  rates  and  consequently  our 
revenues,  tumble  like  a  house  of  cards.  Now,  can  we  look  upon 
that  situation  with  unconcern?  But  more  than  that,  gentlemen, 
leaving  aside  the  question  of  rates  absolutely  and  going  now  to 
what  will  be  the  volume  of  business  under  peace  conditions - 

Interstate  Rates. 

Senator  Cummins,  (interposing).  Mr.  Thom,  you  have  not 
answered  my  question  as  to  whether  the  same  uncertainty  which 
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exists  with  regard  to  the  duration  of  State  rates  established  by 
Mr.  McAdoo  exists  with  regard  to  interstate  rates  established  by 
him? 

Mr.  Thom.  We  made  some  investigation  of  that  question 
yesterday  afternoon  to  find  out  how  the  interstate  rates  had  been 
filed.  From  the  best  information  we  can  get,  the  interstate  rates 
have  been  filed  by  the  director  general  with  the  Interstate  Com¬ 
merce  Commission  in  the  name  of  the  carriers — in  other  words, 
in  accordance  with  the  act  to  regulate  commerce— and  if  that  be 
true  those  rates  have  the  support  not  only  of  the  director  general, 
but  of  having  been  put  in  under  the  act  to  regulate  commerce, 
and  may  persist  until  changed  by  the  Interstate  Commerce  Com¬ 
mission. 

Senator  Watson.  But  the  Interstate  Commerce  Commis¬ 
sion  did  not  have  anything  to  do  with  passing  upon  those  rates? 

Mr.  Thom.  No;  they  did  not  have  to  pass  on  rates  under 
the  act  to  regulate  commerce,  either. 

Senator  Watson.  Certainly  not ;  but  I  was  wondering 
whether  they  had  given  their  approval  to  those  rates  or  taken  any 
action  in  regard  to  them. 

Mr.  Thom.  I  suppose,  Mr.  Clark,  that  some  of  the  rates 
made  by  the  director  general  have  been  attacked  before  your 
commission,  and  have  been  passed  upon,  have  they  not? 

Commissioner  Clark.  Yes;  except  that  in  no  case  has  the 
commission  entered  an  order  reducing  in  cents  per  hundred 
pounds,  or  other  unit,  the  rates  fixed  by  the  director  general.  The 
cases  we  have  passed  upon  have  required  only  the  removal  of 
undue  prejudices,  which  does  not  effect  changes  in  the  rates  from 
one  place  to  another.  But  if  I  may,  without  intending  to  inter¬ 
rupt  you,  I  would  like  to  say  with  regard  to  what  you  said  about 
the  filing  of  those  rates,  that  they  are  filed  in  the  name  of  the 
United  States  Railroad  Administration.  W.  G.  McAdoo,  director 
general,  on  every  one  of  the  tariffs. 

Mr.  Tiiom.  But  we  were  told  that,  in  addition  to  that,  there 
was  also  the  name  of  the  carrier  on  it. 

Commissioner  Clark.  As  indicating  the  lines  over  which 
the  rates  applied. 


100 


Mr.  Thom.  If  it  be  true  that  these  rates  were  filed  by  the 
director  general,  and  not  by  the  carriers,  they  would  not  con-, 
form  to  the  act  to  regulate  commerce,  and  the  same  problem 
would  exist  with  respect  to  them. 

Commissioner  Clark.  I  think  I  can  clear  that  point  up,  if 
you  will  permit  me. 

Mr.  Thom.  I  shall  be  very  glad  to  have  you  do  it. 

Commissioner  Clark.  There  is  no  rate  that  has  been  filed 
with  the  commission  by  the  director  general  that  is  in  conflict 
with  any  outstanding  order  of  the  commission  and  which  could 
be  invoked  in  the  same  way  that  this  Oregon  court  invoked 
State  commission-made  rates  in  Oregon.  This  whole  plan  of 
Federal  control  was  adopted  by  the  Congress  as  a  war  measure, 
sanctioned  by  the  Federal  control  act.  The  President  was  au¬ 
thorized  to  initiate  rates  by  filing  them  with  the  Interstate  Com¬ 
merce  Commission.  The  President  was  of  the  opinion  that  this 
increased  level  of  rates  was  necessary  as  a  war  measure.  The 
question  naturally  arose  as  to  what  complications  would  be 
created  if  the  President  filed  rates  which  would,  in  substance,  tie 
in  conflict  with  the  maintenance  requirements  of  an  order  of  the 
commission  that  was  outstanding  and  which  had  not  expired 
by  statutory  limitation ;  and,  after  consideration  of  the  whole 
situation,  and  in  conformity  with  the  wishes  of  the  director  gen¬ 
eral,  and  to  avoid  all  of  these  complications,  we  struck  off  the 
maintenance  requirement  from  all  our  outstanding  orders,  so  that 
there  would  be  no  such  conflict.  Therefore,  I  say  that  there  is 
now  no  rate  on  file  with  the  commission  for  federally  controlled 
roads  that  is,  or  would  be,  in  the  event  of  immediate  termination 
of  Federal  control,  in  conflict  with  an  outstanding  order  of  the 
commission.  And,  therefore,  they  would  be  the  only  rates  that 
are  on  file  with  the  commission,  under  which  a  carrier  could  con¬ 
duct  transportation. 

Senator  Underwood.  The  rate  then,  Mr.  Clark,  would 
stand,  in  your  opinion,  until  changed? 

Commissioner  Clark.  Senator  Underwood,  we  have  held 
in  the  case  of  the  railroad  that  was  taken  under  Federal  control, 
and  that  by  virtue  of  the  director  general’s  action  and  order,  filed 
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increased  rates,  and  was  subsequently  released  from  Federal 
control,  that  the  increased  rates,  being  the  only  rates  on  file  with 
the  commission  for  that  carrier,  were  its  legal  rates  until  changed 
in  the  orderly  and  regular  manner. 

Senator  Kellogg.  I  would  like  to  ask  Mr.  Clark  right  there : 
Is  it  also  the  opinion  of  the  commission  that  if  the  roads  were 
released,  the  State  statutes  providing  for  rates  and  the  State 
orders  made  under  authority  of  law,  as  to  intrastate  rates,  would 
go  into  effect? 

Commissioner  Clark.  The  commission  has  no  crystalized 
consensus  of  view  on  that  point. 

Senator  Kellogg.  If  those  State  rates  did  go  into  effect, 
they  would  be  bound,  in  many  places,  by  the  competitive  force  of 
those  rates  to  drag  down  the  interstate  rates,  would  they  not? 

Commissioner  Clark.  They  would  have  a  very  decided 
effect  upon  the  interstate  rates. 

Senator  Cummins.  The  commission  has  held  that  section 
14,  which  provides  that  the  Federal  control  of  railroads  and 
transportation  systems  herein  and  heretofore  provided  for  shall 
continue  for  and  during  the  period  of  the  war  and  for  a  reason¬ 
able  time  thereafter,  not  exceeding  21  months,  does  not  cancel 
rates  that  are  established  by  the  Director  General  with  the  ex¬ 
piration  of  that  time? 

Commissioner  Clark,  Yes,  sir. 

Senator  Cummins.  So  that  it  may  be  assumed  that  it  is 
the  present  opinion  of  the  commission  that  those  rates  will 
continue  ? 

Commissioner  Clark.  It  is  the  definite  view  of  the  com¬ 
mission  that  as  to  any  road,  or  as  to  all  of  the  roads,  if  Federal 
control  ceases,  the  rates  then  on  file  with  the  commission  are  the 
only  rates  under  which  that  carrier  can  transact  business  or 
conduct  transportation. 

Mr.  Thom.  You  are  confining  yourself  to  interstate  rates 
in  that  remark? 

Commissioner  Clark.  Yes ;  I  am  speaking  solely  of  inter¬ 
state  rates. 
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Mr.  I  hom.  Yes.  Now,  gentlemen,  I  was  about  to  address  my¬ 
self  to  another  one  of  these  problems  of  the  railroads,  affecting 
their  revenues  after  Federal  control  is  ended,  if  ended  now'. 

You  will  remember  that  the  carrying  capacity  in  coastwise 
vessels  was  absolutely  destroyed  by  the  exigencies  of  war.  Where 
ships  were  big  enough  and  valuable  enough  they  were  drafted 
into  the  service  of  the  United  States.  The  menace  of  the  sub¬ 
marine  had  its  effect  upon  water-borne  coastwise  traffic.  Taking 
these  causes  together,  the  water-borne  coastwise  traffic  during 
this  period  of  Federal  control  has  been  thrown  onto  the  rail¬ 
roads;  it  has  been  thrown  inland — taken  from  the  sea.  That 
affected  the  volume  of  railway  traffic.  Now',  restore  your  coast¬ 
wise  trade  on  vessels;  reestablish  your  lines.  Are  we  not  con¬ 
fronted  with  the  effect  that  that  will  have  upon  the  volume  of 
traffic  available  to  the  railroads? 

Senator  Watson.  Do  you  know  what  that  amounted  to? 

Mr.  Thom.  No,  sir  ;  but  it  was  very  large.  So  when  we 
come  now,  even  with  stable  rates — even  if  the  rates  are  unaffected 
by  the  transition — we  have  still  to  be  confronted  with  the  ques¬ 
tion  of  the  volume  of  otir  traffic  when  the  roads  come  back  to  us. 

Senator  Cummins.  You  include  in  that  traffic  through  the 
Panama  Canal? 

Mr.  Thom.  Yes,  sir.  Not  only  in  the  concrete  instance 
that  I  have  alluded  to  of  the  reestablishment  of  vessel-borne 
traffic,  but  no  man  is  wise  enough  to  foresee  what  the  effect  of  the 
reorganization  and  readjustment  of  industry  is  going  to  have 
upon  the  volume  of  railroad  traffic.  All  of  us  were  amazed 
within  the  last  year  or  two  to  hear  that  a  new  city  had  grown 
up  on  the  James  River  near  the  city  of  Petersburg — Hopewell. 
That  city  has  now'  disappeared  almost  entirely.  The  need  of  it 
for  manufacturing  pow'der  has  disappeared  with  the  disappear¬ 
ance  of  the  requirements  of  war,  and  Hopewell  no  longer  exists 
except  in  a  scattered  and  unimportant  wray.  Now,  that  process 
is  going  on  all  over  the  country.  Industries  established  and 
which  w'ere  great  tonnage  and  revenue  producers  during  the 
war  are  not  now  operating  and  are  in  a  condition  of  transition 
or  of  abandon — transition  back  to  some  other  line  of  industry  or 
of  abandonment  of  the  whole  field  of  their  operations. 
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Senator  Cummins.  What  effect  will  the  increase  in  land 
rates  have  upon  water-borne  traffic? 

Mr.  Thom.  Land  rates? 

Senator  Cummins.  The  increase  in  railway  rates — what 
effect  will  that  have  upon  the  volume  of  water-borne  traffic? 

Mr.  Thom.  Of  course,  that  will  throw  more  traffic  on  the 
water,  naturally.  Now,  is  it  wise  to  project  us  back  into  an 
industrial  world  disturbed  by  all  these  conditions  that  I  am 
now  speaking  of  ?  With  the  industrial  world  in  a  process  of 
recrystallization,  where  lines  of  traffic  and  volumes  of  traffic  and 
subjects  of  traffic  are  all  more  or  less  matters  of  future  evolution, 
to  project  us  back,  with  this  greatly  increased  scale  of  expendi¬ 
ture,  into  an  uncertain  world  of  that  sort,  it  seems  to  me,  would 
be  unthinkable.  No  man  can  forecast  what  the  results  would  be. 
In  dealing  with  a  subject  of  this  sort  I  am  always  reminded  of 
what  Mr.  James  C.  Carter  once  said  about  the  difficulty  of  making 
a  code  to  cover  the  future  law.  He  said:  “You  might  as  well 
ask  the  naturalist  to  classify  the  fauna  and  the  flora  of  an  un¬ 
known  world.”  And  yet,  here  this  great  industry,  which  is  in 
times  of  peace  as  it  has  been  in  times  of  war,  the  foundation 
of  American  industrial  life,  it  is  proposed,  shall  be  projected 
back  into  that  condition  of  uncertainty  where  its  rates  are  un¬ 
certain  and  where  its  volume  of  traffic  is  uncertain  and  where  its 
expenditures  have  been  advanced  to  this  high  point  and  are  still 
uncertain.  Now,  can  a  thing  such  as  that  be  justified  by  any 
man  who  has  taken  a  fair  view  of  the  future  of  these  companies? 

The  Chairman.  What  would  be  the  conditions  under 
which  you  would  suggest  they  be  returned?  I  mean  by  that, 
what  condition  would  be  propitious,  in  your  opinion,  for  their 
return?  This  is  going  to  be  a  very  uncertain  period  of  readjust¬ 
ment;  it  is  going  to  take  more  or  less  time.  Now,  do  you  think 
21  months  would  be  sufficient  time  ? 

Mr.  Thom.  I  think  we  ought  to  wait  until  Congress  has 
had  an  opportunity  of  legislating,  and  then  hand  the  roads  back. 
But  I  think  that  the  idea  of  turning  these  roads  back,  unassisted 
by  legislation  by  Congress,  into  the  uncertainties  and  dangers  and 
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difficulties  which  I  have  tried  to  bring  to  your  attention,  would 
be  something  so  unjustified  as  almost  to  be,  as  Senator  Cummins 
said  the  other  day,  criminal  in  its  nature. 

Senator  Watson.  Your  position  is,  then,  Mr.  Thom,  that 
you  are  opposed  to  the  five-year  extension  first,  and  you  are 
opposed  to  turning  the  railroads  back  until  Congress  shall  have 
had  ample  time  to  legislate , with  respect  to  them? 

Mr.  Thom.  And  I  think  that  21  months  after  the  war  is 
ample  time. 

Senator  Watson.  Precisely.  Then  you  would  favor  a 
resolution  fixing  specifically  the  term  of  21  months  as  the  time 
within  which  the  roads  should  be  turned  back? 

Mr.  Thom.  I  hope  that  no  such  thing  as  that  is  necessary. 

Senator  Underwood.  I  understand  you  want  constructive 
legislation,  and  the  minute  that  is  passed  you  want  the  roads 
to  go  back? 

Mr.  Thom.  Exactly. 

Senator  Watson.  But  the  point,  I  understand,  is  that 
there  is  a  threat  to  turn  them  back  now? 

Mr.  Thom.  Yes.  How  serious  that  threat  is  I  do  not  know. 
I  can  not  believe  that  any  responsible  administration  would  want 
to  turn  them  back  without  at  least  giving  Congress  an  opportunity 
to  legislate,  nor  will  it  anticipate  Congress  in  the  act  of  legis¬ 
lating. 

Senator  Watson.  That  is  a  matter  of  your  personal  opin¬ 
ion,  Mr.  Thom,  as  to  whether  or  not  a  man  would  do  that? 

Mr.  Thom.  That  is  so. 

Senator  Watson.  But  I  understand  there  is  a  threat  to 
turn  them,  back.  I  say  “threat”  because  I  think  it  is  a  threat. 
Now,  the  question  is  this:  Is  it  the  business  of  Congress  to  sit 
here  and  permit  that  uncertain  state  of  affairs  to  continue,  or  can 
they  not  fix  a  definite  time  when  the  roads  shall  be  turned  back? 

Mr.  Thom.  I  think  that  if  Congress  saw  that  great  dis¬ 
aster  was  about  to  be  inflicted  on  the  American  nation  it  would 
be  its  duty  to  act  to  prevent  it. 
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Senator  Townsend.  In  the  course  of  your  discussion  are 
you  going  to  make  suggestions  as  to  what  legislation  should  be 
enacted  ? 

Mr.  Thom.  Yes,  sir;  L  am.  Now,  gentlemen,  I  want  to 
call  attention  to  this,  as  a  conclusion  of  what  I  have  said  so  far : 

If  this  proposal  to  return  the  roads  in  five  years  is  adopted, 
complications  will  have  been  created  where  it  will  be  a  serious 
question  whether  they  can  ever  be  returned.  If  the  alternative 
of  returning  them  now,  without  preparation,  is  adopted,  then 
private  management  will  be  so  discredited  by  the  inevitable  results 
that  the  same  tendency  of  national  thought  will  be  started  against 
private  ownership  and  in  favor  of  some  other  system ;  so  that 
on  either  horn  of  this  dilemma  which  has  been  presented  here — 
the  five-year  extension  or  the  immediate  return— the  result  must 
be  to  force  the  thought  of  the  public  in  the  direction  of  one 
solution  of  this  problem,  and  that  solution  not  private  ownership. 

Senator  Cummins.  This  may  be  rather  a  leading  and  diffi¬ 
cult  question  to  answer,  but  I  would  like  to  have  an  answer,  if 
you  feel  at  liberty  to  give  it :  Suppose  you  knew  that  if  Congress 
at  this  session  does  not  extend  the  time  to  five  years,  in  accord¬ 
ance  with  the  recommendation  of  Mr.  McAdoo,  the  President 
would  return  the  railroads  just  as  they  are,  and  without  legisla¬ 
tion,  on  the  4th  of  March ;  what  would  be  your  position  then  ? 
Would  you  rather  have  them  back,  with  all  the  confusion  and 
difficulties  in  the  way,  or  would  you  rather  take  the  five  years? 

Mr.  Thom.  Personally  speaking.  I  would  rather  have  them 
back.  I  think  the  five-year  extension  is  an  experiment  that  can 
lead  to  but  one  conclusion,  and  that  is  the  Government  will  find 
itself  in  such  shape  that  it  will  never  give  them  back. 

Now,  Mr.  Chairman,  I  have  arrived  at  the  point  of  my 
discussion  where  I  want  to  take  up  the  plan  that  we  propose. 
But  a  few  minutes  not  remain  before  the  end  of  the  session  of 
this  morning,  and  I  do  not  think  I  could  make  any  progress  if 
I  started  on  that  before  the  next  session. 

Senator  Kellogg.  If  that  is  the  case,  I  would  like  to  sug¬ 
gest  an  executive  session  for  a  few  minutes.  I  want  to  offer 
a  resolution,  if  the  members  feel  that  they  could  spare  the  time 


now. 


106 


The  Chairman.  We  have  10  minutes  yet.  You  move 
then,  that  we  go  into  executive  session. 

Senator  Kellogg.  Yes. 

(The  motion  was  unanimously  agreed  to.) 

The  Chairman.  The  committee  stands  adjourned,  with  the 
exception  of  the  executive  session,  until  to-morrow  morning 
at  10  o’clock,  at  which  time  Mr.  Thom  will  reappear. 

Mr.  Thom.  Yes. 

(Whereupon,  at  11.50  o’clock  a.  m.,  the  committee  adjourned 
until  Thursday,  January  16,  1919,  at  10  o’clock  a.  m.) 


Testimony. 

Mr.  Alfred  P.  Thom — resumed. 

Thursday,  January  16,  1919. 

The  committee  met,  pursuant  to  adjournment,  at  10  o'clock 
a.  m.,  Senator  Ellison  D.  Smith  (chairman)  presiding. 

The  Chairman.  The  committee  will  come  to  order.  Mr. 
Thom,  you  may  proceed  with  your  argument. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  upon  reviewing, 
in  my  own  mind,  what  I  said  yesterday,  I  find  that,  in  connection 
with  the  discussion  of  the  question  of  the  constitutionality  of  the 
proposed  extension  of  five  years,  I  omitted  one  point  entirely,  to 
which  I  desire  to  call  attention;  and,  with  permission  of  the 
chairman,  I  would  like  to  mention  that  point  now  and  have  it 
reported  in  connection  with  that  part  of  my  presentation. 

The  Chairman.  Very  well. 

Constitutionality  of  “Five  Year  Proposal,”  With  Reference  to  Section 
10  of  Railway  Control  Act. 

Mr.  Thom.  Entirely  independently  of  the  points  to  which 
I  asked  the  attention  of  the  committee  in  regard  to  the  consti¬ 
tutionality  of  the  proposal,  and  confined  to  the  proposal,  as  I 
understand  it,  to  extend  this  system  for  a  period  of  five  years. 
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I  wish  to  have  the  constitutionality  of  the  proposal  considered 
in  connection  with  the  provisions  of  section  10  of  the  act,  the 
first  sentence  of  which  I  will  read : 

That  carriers  while  under  Federal  control  shall  be  subject  to 
all  laws  and  liabilities  as  common  carriers,  whether  arising  under 
State  or  Federal  laws  or  at  common  law,  except  in  so  far  as  rn^y 
be  inconsistent  with  the  provisions  of  this  act  or  any  other  act 
applicable  to  such  Federal  control,  or  with  any  order  of  the 
President. 

The  effect  of  that  provision  is  to  give  the  President  the 
power,  by  his  orders,  to  override  the  provisions  of  the  act  to 
regulate  commerce.  What  he  says  on  the  subject  of  regulation 
becomes  supreme  over  the  acts  of  Congress;  and,  by  section  11  of 
the  act,  any  disobedience  to  those  orders  is  made  a  crime. 

Now,  that,  of  course,  is  justified  during  war  times,  by  sec¬ 
tion  16  of  the  act,  which  declares  this  to  be  emergency  legislation 
enacted  to  meet  conditions  growing  out  of  war.  Aside  entirely 
from  the  question  as  to  whether  that  would  be  valid  even  as  a  war 
measure,  you  are  confronted  with  the  question  of  whether  it  is 
valid  in  times  of  peace.  Bearing  in  mind  that  the  provision  is 
that  existing  laws  governing  common  carriers,  made  by  Federal 
authority  or  by  State  authority,  shall  continue  in  existence,  unless 
otherwise  ordered  by  the  President,  and  the  provision  that  dis¬ 
obedience  to  his  orders  is  made  a  crime,  you  are  confronted  with 
the  question  of  whether  or  not  it  would  be  a  valid  exercise  of 
legislative  power  to  continue  that  power  in  the  President  in  times 
of  peace. 

Now,  your  power  is  to  regulate  commerce;  Congress  is  the 
only  body  that  can  regulate  commerce.  There  is  no  constitutional 
authority  for  the  President  to  regulate  commerce,  and  you  can 
not  delegate  to  anybody  else,  or  to  any  official,  or  to  any  tribunal 
vour  legislative  power.  So  that  if  this  extension  is  made,  it  is 
made  as  a  regulation  of  commerce,  and  under  the  power  of  Con¬ 
gress  to  regulate  commerce ;  and  the  proposal  here  is  not  for 
Congress,  during  that  period  of  time,  to  regulate  commerce ;  but 
that  it  shall  confer  the  power  upon  the  President  to  regulate 
commerce. 

Now,  I  submit  that  in  times  of  peace,  whatever  may  be  the 
rule  in  times  of  war,  it  is  unconstitutional  to  confer  upon  the 
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President  power  to  regulate  commerce,  and  that  that  is  the 
necessary  effect  of  the  proposal  to  extend  this  bill  for  a  period 
of  five  years. 

Senator  Underwood.  Mr.  Thom,  I  don’t  exactly  grasp  your 
position  there.  I  concede  what  you  say  in  respect  to  the  sole 
power  to  regulate  commerce  being  in  Congress  and  not  in  the 
President ;  and  we  might  pass  drastic  laws  stating  that  the  freight 
rates  and  passenger  rates  shall  be  so  much,  without  any  give  or 
leeway  to  them;  but  Congress  has  exercised  that  power  by  dele¬ 
gating  it  to  somebody  else.  Now,  do  you  make  a  distinction 
between  our  delegating  our  powers  to  the  Interstate  Commerce 
Commission,  for  instance,  which  is  accepted  by  the  courts  as 
within  our  right  to  do,  and  our  delegating  them  to  the  President? 

Mr.  Thom.  Not  at  all. 

Senator  Underwood.  Not  as  the  President,  but  to  Wood- 
row  Wilson? 

Mr.  Thom.  Not  at  all. 

Senator  Underwood.  Then  I  do  not  exactly  grasp  your 

idea. 

Mr.  Thom.  The  power  that  you  have  delegated  to  the 
Interstate  Commerce  Commission  and  the  power  you  have  dele¬ 
gated  to  the  President  are  essentially  different. 

Senator  Underwood.  I  will  ask  you  to  repeat  it,  so  that 
I  may  have  it  clearly  in  my  mind. 

Mr.  Thom.  Yes.  Now,  you  have  delegated  to  the  Inter¬ 
state  Commerce  Commission  the  power  to  apply  a  congressional 
rule  of  rate  making. 

Senator  Underwood.  Yes. 

Senator  Kellogg.  Reasonable  rates. 

Senator  Underwood.  We  fix  the  basis,  and  they  apply  the 

rule. 

Mr.  Thom.  Yes.  My  point  is  that  you  do  not  do  this  with 
respect  to  the  President. 

Senator  Underwood.  That  we  give  him  an  arbitrary 
power? 

Mr.  Thom.  Yes;  and  not  only  in  respect  to  rates.  What  I 
am  attempting  to  illustrate  has  no  reference  to  rates  alone  but 

109 


to  the  entire  scope  of  the  act  to  regulate  commerce,  and  all  other 
acts  of  Congress  and  all  State  laws.  Of  course,  the  State  laws 
do  not  make  any  difference,  for  the  purposes  of  this  argument; 
but  the  point  that  I  am  making  is  that  the  clause  I  have  read  is 
broad  enough,  without  establishing  any  rule  to  guide  the  Pres¬ 
ident,  to  give  him  entire  authority  over  the  held  of  legislation 
by  Congress  on  this  subject.  I  will  read  it  again,  so  as  to  make 
my  point  clear: 

That  the  carriers  while  under  Federal  control  shall  be  subject 
to  all  laws  and  liabilities  as  common  carriers,  whether  arising  under 
State  or  Federal  laws  or  at  common  law,  except  in  so  far  as  may 
be  inconsistent  with  the  provisions  of  this  act  or  any  other  act 
applicable  to  such  Federal  control,  or  with  any  order  of  the 
President. 

Now,  that  is  not  confined  to  rates ;  it  is  not  confined  to 
anything.  It  covers  the  whole  held  of  regulations  and  establishes 
no  standard  by  which  the  President  is  guided,  but  gives  him  the 
arbitrary  power,  by  his  orders,  to  override  the  legislation  of 
Congress  to  any  extent  which,  in  his  discretion,  he  may  see  ht. 

Senator  Cummins.  Mr.  Thom,  I  think  it  was  unconsti- 
tional,  even  during  the  war,  to  grant  any  authority  of  that  kind 
to  the  President;  but  assuming  that  we  could  pass  a  law  repeal¬ 
ing  all  our  own  laws,  and  simply  delegate  to  the  President  the 
power  to  regulate  commerce,  which  we  have  been  exercising,  is 
there  not  a  good  deal  of  difference  between  doing  that  and 
passing  a  law  which  confers  upon  the  President  the  right  to 
repeal  or  abrogate  any  law  that  Congress  might  have  enacted? 

Mr.  Thom.  There  is  a  difference  of  a  very  substantial 
nature,  Senator;  but  I  can  not  agree  with  the  assumption,  if  you 
mean  it,  to  put  out  as  a  possibly  valid  thing  that  Congress  may 
delegate  to  the  President  the  power  to  regulate  commerce. 

Senator  Cummins.  I  have  said  that  I  think  we  could  not  do 
it  even  in  time  of  war,  much  less  in  time  of  peace. 

Mr.  Thom.  Exactly. 

Senator  Cummins.  But  even  then  an  act  of  Congress  which 
simply  attempts  to  authorize  the  President  upon  any  subject — I 
do  not  care  what  it  is — to  repeal  or  set  aside  an  act  of  Congress, 
is  subject  to  other  objections  than  mere  inability  of  Congress  to 
delegate  a  power  granted  in  the  Constitution. 
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Mr.  Thom.  Yes;  and  it  is  effectively  answered,  it  seems  tu 
me,  and  finally  answered,  by  the  realization  that  the  repeal  of  a 
law  is  legislation,  just  as  much  as  the  making  of  a  law  is  legis¬ 
lation;  and  you  can  not  delegate  the  power  to  repeal  any  more 
than  you  can  delegate  the  power  to  make. 

Senator  Cummins.  Suppose  we  had  simply  said  at  the 
beginning  of  the  war  that  the  President  is  authorized  to  repeal 
or  set  aside  all  laws  that  Congress  has  ever  passed  upon  any 
subject;  that  would  be  clearly  distinguishable  from  an  attempt 
to  confer  upon  him  a  specific  power  which  the  Constitution  had 
granted  to  us  ? 

Mr.  Thom.  Yes;  and  here  it  seems  to  me  if  this  were 
proposed  to  be  done  for  five  years,  passing  the  question  of  what 
was  possible  under  the  war  power,  that  it  would  be  an  entire 
abandonment  by  Congress  of  its  constitutional  function,  and  put¬ 
ting  it  into  the  hands  of  another  department  of  the  Government, 
as  to  this  subject  matter. 

Senator  Pomerene.  Is  not  that  the  purpose  of  the  request 
for  a  five-year  extension? 

Mr.  Thom.  Well,  I  do  not  know  about  that.  Senator;  but 
I  would  like  what  I  have  said  on  this  subject  to  be  incor¬ 
porated  with  my  remarks  of  yesterday,  when  T  was  discussing 
the  constitutional  features  of  this  case. 


Average  Operating  Ratio  for  Eleven  Months  of  1918. 

Now,  I  was  asked  yesterday  by  one  of  the  Senators  for  the 
operating  ratio  for  the  11  months  ended  November  30,  1918. 
What  I  read  was  the  operating  ratio,  month  by  month.  I  was 
asked  for  the  average.  That  average  is  this:  For  the  11  months 
ended  November  30,  1918,  the  operating  ratio  was  80.73  per  cent, 
as  compared  with  70.18  per  cent  in  1917  for  the  same  months. 

Senator  Pomerene.  Ten  per  cent  increase. 

Mr.  Thom.  Yes.  I  was  asked  further  what  would  have  been 
the  operating  ratio  for  June,  1918,  with  back  pay  excluded — with 
the  payments  that  were  made  as  back  pay  excluded.  Exclusive  of 
this  back  pay  the  operating  ratio  for  June,  1918,  would  have  been 
76.80  per  cent,  as  compared  with  67.37  per  cent  in  June,  1917. 
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Senator  McLean.  You  do  not  know  what  the  average 
operating  ratio  would  be,  taking  out  all  the  back  pay  in  1918? 
There  was  back  pay  to  come  out  in  other  months  than  June,  as 
I  understand  it. 

Mr.  Thom.  No  Senator;  I  do  not  know  what  that  would 
be.  Would  you  like  to  have  that  worked  out,  if  he  can  get  it? 

Senator  McLean.  Well,  if  we  are  to  make  an  accurate 
comparison,  it  seems  to  me  that  the  back  pay  should  be  eliminated 
from  all  the  months. 

Mr.  Thom.  We  can  hardly  make  the  comparison  then,  for 
the  reason  that  during  some  of  the  months  these  increases  in 
rates  were  in  effect. 

Senator  Kellogg.  After  July  1  you  could  eliminate  the 
back  pay? 

Mr.  Thom.  Yes. 

Senator  Kellogg.  And  as  that  was  the  time  that  the  rate 
increases  went  into  effect,  you  could  make  a  comparison  from 
July  to  January? 

Mr.  Thom.  From  July  to  January? 

Senator  Kellogg.  Yes. 

Mr.  Thom.  But  that  would  be  during  the  time  of  the  in¬ 
creased  rates. 

Senator  Kellogg.  Yes;  and  that  would  be  the  only  fair 
comparison. 

Senator  Underwood.  I  beg  your  pardon,  but  I  do  not  see 
why  we  should  not  include  the  back  pay.  The  proposition  that 
Mr.  Thom  is  discussing  is  the  question  of  continuing  the  pres¬ 
ent  status,  and  this  pay  is  in  the  present  status  and  a  part  of  it ; 
and  it  seems  to  me  that  in  comparing  last  year’s  work  and  last 
year’s  operation  of  the  railroads  the  back  pay,  or  whatever  was 
paid — back  pay  or  any  other  kind  of  pay — it  was  not  “back¬ 
pay, ”  because  the  director  general  says  he  had  promised  it. 

The  Chairman.  In  other  words,  it  was  a  part  of  the  oper¬ 
ation  by  the  Government,  and  entered  in  as  an  item  of  expense? 

Senator  Underwood.  Surely. 

Senator  McLean.  Would  that  back  pay  be  continued  in 
the  future? 
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Senator  Underwood.  It  is  continued  now. 

Senator  Kellogg.  The  increase  is  continued. 

Senator  Underwood.  I  understand  that  the  director  gen¬ 
eral  agreed  to  work  out  a  plan  for  an  increase  of  wages,  and 
agreed  with  the  men  who  were  operating  the  roads  that  when 
he  had  worked  out  his  plan  and  had  reached  a  satisfactory  basis 
he  would  grant  them  that  increased  pay  back  to  the  1st  of  Jan¬ 
uary.  That  is  really  not  ‘“back  pay”  at  all. 

Senator  Cummins.  The  difficulty  with  that,  Senator,  is 
that  the  back  pay  ran  to  the  1st  of  January  and  the  increased 
rates  or  revenue  did  not  take  effect  until  the  1st  of  July. 

Senator  Underwood.  Well,  that  is  true;  but  that  is  one 
of  the  items  in  the  proposition;  but,  so  far  as  the  back  pay  is 
concerned,  I  do  not  see  that  there  really  was  any  “back  pay” 
at  all.  The  Government  just  deferred  paying  these  men,  from 
January  until  July,  a  part  of  their  wages  that  they  agreed  to 
pay  them. 

Senator  Kellogg.  What  I  thought  about  that  was  that  the 
pay,  having  been  fixed  anyhow  in  the  months  of  July,  August, 
September,  October,  November  and  December,  to  take  the  regu¬ 
lar  pay,  without  adding  any  back  pay,  and  to  take  the  regular 
increased  rates,  would  show  a  fair  comparison  between  this 
year  and  last  year. 

Mr.  Tiiom.  I  misunderstood  you  for  a  moment,  Senator; 
but  what  you  mean  is  to  let  the  advanced  scale  of  rates  apply 
during  those  months? 

Mr.  Kellogg.  Yes. 

Mr.  Thom.  But  to  eliminate  any  amounts  that  were  ap¬ 
plicable  to  the  previous  months? 

Senator  Kellogg.  Yes;  just  take  the  regular  wages  as  in¬ 
creased. 

Mr.  Thom.  Yes. 

Senator  Cummins.  Mr.  Thom,  are  the  expenses  of  what 
is  known  as  the  “administration”  included  in  the  ratio  that  you 
have  given  us? 

Mr.  Thom.  No. 

Senator  Cummins.  Why  do  you  not  put  them  in? 
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Mr.  Thom.  I  do  not  know  what  they  are.  You  have  asked 
for  them. 

Senator  Cummins.  They  are  just  as  much  a  part  of  the 
expenses  of  the  railroads  as  the  wages  of  the  brakemen. 

Mr.  Thom.  You  ask  me  why  I  did  not  put  them  in.  I 
did  not  make  this  statement. 

Senator  Cummins.  Oh,  I  see. 

Mr.  Thom.  But  I  am  taking  it  as  they  presented  it  to  the 
Interstate  Commerce  Commission — their  figures — and  Mr.  Mc- 
Adoo,  or  someone,  told  you  on  the  stand  here  that  the  overhead 
expenses  of  the  administration — the  central  body— -were  not  in¬ 
cluded.  Then  somebody  here — perhaps  the  whole  body — asked 
for  a  statement  of  what  those  figures  were,  and  I  assumed  they 
would  be  furnished ;  but  they  are  not  in  these  figures. 

Senator  Cummins.  They  are  not  in  here,  and  that  would 
increase  the  ratio  of  operating  expenses  to  revenue  for  the  pres¬ 
ent  year. 

Mr.  Thom.  Yes.  Not  only  that,  Senator,  but  it  is  also  nec¬ 
essary  for  you  to  remember  this :  That  in  the  figures  for  1917 
were  included  the  corporate  expenses  of  the  carriers,  the  sal¬ 
aries  of  their  presidents,  etc.,  and  their  general  expenses  of 
maintaining  and  keeping  up  their  corporate  life.  All  those 
amounts  were  in  the  figures  for  1917  and  previous  years.  Now, 
that  expense  has  been  put  off  on  the  corporations  by  the  Railroad 
Administration,  and  they  no  longer  bear  that. 

Senator  Cummins.  I  would  like  to  see  a  table  made  up  on 
the  proper  basis,  including  all  those  expenses,  so  that  we  might 
know  exactly  what  they  aggregate. 

Senator  Watson.  I  presume  one  reason  they  have  not  done 
that  is  because  they  could  not  get  them? 

Mr.  Thom.  Who  has  not  done  it? 

Senator  Watson.  That  you  have  not,  because  you  could 
not  get  it? 

Mr.  Thom.  Yes;  that  is  true. 

Senator  Watson.  My  recollection  is  that  Mr.  Clark  stated 
— and  if  I  am  in  error  he  can  correct  me,  inasmuch  as  he  is  in 
the  room  now — that  they  have  not  been  able  to  get  the  expenses 
of  the  administration  up  to  the  present  time. 
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Senator  Cummins.  But  1  assume  there  is  no  secrecy  about 
it? 

Senator  Watson.  Oh,  no. 

Senator  Cummins.  And  that  Mr.  Thom,  or  some  of  his 
assistants,  could  get  those  figures  by  asking  for  them. 

Mr.  Thom.  I  have  misunderstood  the  facts,  if  those  figures 
have  not  been  asked  for  by  this  committee. 

Senator  Watson.  They  have  been;  and  the  Director  Gen¬ 
eral  promised  to  furnish  them. 

Senator  Kellogg.  Those  figures  have  been  asked  for  by 
the  committee ;  but  even  those  figures,  as  Senator  Cummins  says, 
will  not  include  the  corporate  expenses  which  were  paid  by  the 
corporations  themselves  and  which  are  not  included  in  the  oper¬ 
ating  expenses. 

Senator  Pomerene.  That  is,  the  so-called  “organization 
expenses  ?” 

Senator  Kellogg.  Yes;  the  salaries,  etc.,  of  the  general 
counsel,  and  various  officers  of  the  organization. 

Mr.  Thom.  To  make  the  two  things  comparable,  as  I  un¬ 
derstand  it,  you  would  include,  as  was  done  in  the  figures  of 
1917,  the  corporate  expenses,  and  in  the  figures  of  1918  you 
would  include  the  things  that  took  their  place — the  overhead  ex¬ 
penses  of  the  administration — and  make  allowance  for  the  fact 
of  the  corporate  expenses  having  been  put  over  on  the  cor¬ 
porations? 

Senator  Pomerene.  No.  You  would  have  to  include  those, 
would  you  not,  if  you  were  giving  us  the  ratio  between  the  oper¬ 
ating  expenses  and  the  operating  income ;  that  is,  unless  you  go 
on  the  theory  that  the  corporation  or  organization  expenses  were 
not  a  legitimate  charge?  We  can  not  go  on  that  theory,  and  I 
dare  say  that  no  one  else  would. 

Mr.  Thom.  My  proposal  was  to  include  them,  Senator, 
just  as  yours  seems  to  be. 

The  Chairman.  But  would  it  not  be  the  fact,  Mr.  Thom, 
that  in  the  amount  you  allowed  the  railroads  as  their  earnings 
you  took  care  of  that;  and,  therefore,  it  comes  out  of  the  earn¬ 
ings  of  the  road?  You  have  set  aside  that  amount  in  the  com- 
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pensation  allowed  to  take  care  of  these  expenses,  and  then  in' 
addition  to  that  you  would  add  what  the  Goverament  had  as¬ 
sumed  to  pay  its  operators,  to  what  it  earned  in  excess  of  the 
earnings  given  you? 

Mr.  Thom.  No,  Senator;  here  is  what  has  happened:  When 
the  figures  of  our  standard  return  were  arrived  at,  there  was 
deducted,  as  an  operating  expense,  all  these  corporate  expenses 
I  am  alluding  to,  so  that  when  the  rent  money,  as  I  will  call  it 
for  short,  is  paid  to  us,  it  is  reduced  by  the  amount  of  our  cor¬ 
porate  expenses,  because  that  is  a  part  of  the  operating  expense 
that  was  deducted.  Now,  notwithstanding  the  fact  that  we  paid 
it  in  a  reduction  of  our  rent,  we  are  paying  it  over  again,  be¬ 
cause  the  administration  says  that  it  is  not  a  charge  that  it  will 
assume.  That  is  what  has  happened  to  the  corporate  expenses. 

Senator  Cummins.  Whether  that  is  a  correct  theory  or  not, 
what  I  would  like  to  see — and  I  am  sure  the  other  members  of 
the  committee  would  like  to  see — is  a  comparison  with  reference 
to  the  cost  of  transportation  in  1918  and  1917 ;  what  it  cost 
the  people  of  this  country  to  get  the  transportation  which  they 
had.  Now,  in  making  that  comparison,  you  would  not  put  in  the 
corporate  expenses  for  1918? 

Mr.  Thom.  No. 

Senator  Cummins.  Because  the  people  did  not  have  to  pay 
those  expenses? 

Mr.  Thom.  No;  not  for  that  purpose. 

Senator  Cummins.  For  transportation? 

Mr.  Thom.  No;  not  for  that  purpose.  As  I  understand  it, 
this  committee  has  asked  for  those  very  figures,  and  will  have 
them  before  it.  Of  course,  they  are  not  available  to  us  any  more 
than  they  are  to  anybody  else — any  member  of  the  public. 

Now,  Mr.  Chairman,  I  wish  to  ask  your  attention  to  the 
proposal  made  by  the  Association  of  Railway  Executives  for  a 
future  plan  of  Government  regulation.  I  would  like,  for  pur¬ 
poses  of  convenient  reference,  to  have  this  proposal  which  has 
been  read  to  you  by  Mr.  Cuyler  inserted  at  this  point  of  my 
remarks. 

Senator  Watson.  Was  not  that  included  in  the  report 
hitherto  published? 
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Senator  Cummins.  Yes;  Mr.  Cuyler  read  it  into  the  record. 

Senator  Watson.  Then,  Mr.  Thom,  you  would  not  want 
to  read  it  into  the  record  again? 

Mr.  Thom.  What  I  want  is  that  if  anybody  hereafter  by 
accident  should  read  what  I  have  to  say,  they  would  find  the 
plan  that  I  am  discussing  in  connection  with  my  remarks. 

Senator  Watson.  Very  well. 

The  Chairman.  Without  objection,  that  will  be  done. 

( This  plan  appears  on  pages  l  to  8  of  this  document.) 

Senator  Pomerene.  Does  that  plan  represent  the  unanimous 
views  of  your  organization? 

Mr.  Thom.  I  think  that  I  will  have  to  answer  that  in  this 
way:  There  was  some  discussion  of  certain  features  of  it  at  our 
last  meeting  in  Philadelphia,  and  one  or  two  gentlemen  dissented 
in  the  discussion  from  certain  features ;  but  when  it  came  to  a 
vote,  I  do  not  recall  that  there  was  any  negative  vote.  It  is  the 
action  of  the  association,  and  if  there  is  any  dissent  from  any 
feature  of  it,  it  is  not  numerically  large. 

Senator  Pomerene.  What  I  had  especially  in  mind — and  it 
may  be  that  a  second  reading  of  the  plan  would  satisfy  the  doubt 
or  the  thought  I  had  in  mind — was  that  you  speak  of  a  “secretary 
of  transportation.”  Now,  was  it  your  thought  that  that  should 
apply  alone  to  railroad  transportation ;  or  should  this  secretary  of 
transportation  have  jurisdiction  and  control  of  all  water  trans¬ 
portation  and  any  truck  transportation  systems  that  might  be 
established?  Those  are  important  elements  in  considering  the 
general  proposition  of  transportation ;  and  I  was  interested  to 
know  whether  you  intended  to  embrace  all  transportation  within 
the  jurisdiction  of  a  secretary  of  transportation? 

Mr.  Thom.  Senator,  we  have  felt  that  we  ought  to  un¬ 
dertake  to  speak  alone  for  the  kind  of  transportation  that  we 
represent. 

Senator  Pomerene.  But  there  is  such  an  interrelation  be¬ 
tween  water  transportation,  especially,  and  rail  transportation 
that,  assuming  that  we  should  arrive  at  the  conclusion  that 
there  should  be  a  secretary  of  transportation,  I  could  not  see 
any  logical  reason  for  excluding  from  his  jurisdiction  the  water 


117 


transportation  or  truck  transportation  or  any  other  system  of 
transportation. 

Mr.  Tiiom.  And  neither  do  I;  but  we,  of  course,  feel  a 
hesitancy  in  undertaking  to  bespeak  the  sentiments  of  these 
other  interests.  If  you  ask  me  my  personal  view,  I  agree  with 
you.  I  think  his  jurisdiction  should  extend  over  the  whole  field 
of  interstate  and  foreign  transportation,  so  far  as  the  Gov¬ 
ernment’s  hand  reaches  it  at  all. 

Senator  Pomerene.  In  other  words,  it  was  because  of  your 
innate  modesty  that  you  did  not  want  to  speak  for  the  other 
interests  ? 

Mr.  Thom.  Yes;  I  am  trying  to  introduce  myself  to  you 
in  that  role.  At  the  very  outset  of  your  deliberations,  you  are 
met  with  the  necessity  of  determining  the  fundamental  ques¬ 
tion  of  whether  the  future  system  of  regulation  of  commerce 
in  the  United  States  is  to  be  by  Government  ownership  or  by 
private  ownership.  If  you  decide  in  favor  of  Government  own¬ 
ership,  that,  of  course,  will  put  on  one  side  a  great  deal  of  the 
discussion  which  you  will  hear,  because  it  will  be  utterly  in¬ 
applicable.  In  what  I  shall  say,  I  shall  assume  that  for  the 
time  being  at  least,  whatever  may  be  the  development  of  the  fu¬ 
ture,  Government  ownership  will  not  be  selected  by  Congress 
as  a  method  of  regulation.  I  shall  not  attempt,  Mr.  Chair¬ 
man,  to  discuss  the  merits  or  demerits  of  Government  owner¬ 
ship.  I  do  not  know  that  I  could  add  to  the  fund  of  argument  or 
information  that  has  already  been  presented,  in  one  form  or 
another,  and  available  to  this  committee,  on  that  subject. 

Capital  and  Investment  in  Railways. 

I  am  merely,  in  presenting  this  side,  trying  to  interpret  as 
I  see  it  the  public  sentiment  of  this  country  as  not  at  the  mo¬ 
ment  ready  to  do  otherwise  than  to  continue  the  system  of  pri¬ 
vate  initiative  and  ownership.  And  what  I  shall  say,  therefore, 
will  be  directed  toward  the  aspect  of  this  case  which  relates 
entirely  to  the  system  of  regulation,  which  involves  the  owner¬ 
ship  and  operation  of  these  instrumentalities  of  commerce  by 
private  individuals. 
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There  is  one  thing  which,  at  the  beginning  of  the  discus¬ 
sion,  I  think  we  should  also  have  understood:  If  the  public 
mind  of  the  country  and  the  mind  of  Congress  is  not  now  con¬ 
vinced  that  there  is  not  a  bountiful  and  adequate  supply  of  pri¬ 
vate  funds  available  for  investment  in  this  class  of  industrial 
activities,  and  that  all  that  is  needed  is  the  hand  of  regulation 
and  control,  we  might  as  well  proceed  no  further,  because  we 
are  convinced  that  Congress  would  be  proceeding  upon  a  false 
assumption;  we  are  convinced  that  it  can  no  longer  be  said  that 
money,  capital,  is  waiting  for  investment  in  this  class  of  enter¬ 
prise  ;  that  inducements  for  its  investment  are  already  strong 
enough ;  and  that  all  that  is  needed  is  for  Congress  or  the  Gov¬ 
ernment  in  some  aspect  of  its  activities  to  lay  its  hand  upon  it 
and  regulate  how  it  is  to  be  used.  Our  belief  is,  and  the  belief 
on  which  I  shall  attempt  to  discuss  this  question  is,  that  capital 
has  now  to  be  attracted  into  these  enterprises  or  it  will  not 
come ;  and  unless  Congress  is  willing  to  accept  that  view,  and 
if  it  should  legislate  upon  the  theory  that  it  does  not  have  to 
be  attracted  but  must  be  checked  and  controlled,  then  my  belief 
is  that  every  moment  you  devote  to  this  subject  is  wasted,  be¬ 
cause  your  assumption  will  be  not  supported  by  the  actualities 
of  the  situation  and  you  will  be  legislating  in  favor  of  a  situa¬ 
tion  that  will  crumble  at  the  first  frost  that  comes  upon  it. 

Conditions  in  this  country  have  been  going  on,  tendencies 
have  originated  and  are  in  operation,  forces  have  grown  into 
controlling  power,  that  have  made  the  flow  of  capital  into  these 
enterprises  come  to  a  standstill,  and  it  is  no  longer  available. 

I  do  not  think,  as  I  shall  try  to  indicate  to  you,  that  the 
fact  about  this  matter  is  a  matter  of  statistical  treatment ;  I  do 
not  believe  that  you  can  correctly  appraise  the  present  financial 
situation  by  looking  at  a  table  of  figures  as  to  results  of  opera¬ 
tion.  I  think  you  have  got  to  go  beyond  that,  as  I  shall  attempt 
to  develop  as  I  proceed.  But  at  the  very  outset  I  wish  to  call 
attention  to  some  things  that  the  figures  show,  in  this  very  in¬ 
teresting  table  that  was  presented  by  Mr.  Commissioner  Gark. 

The  committee  will  appreciate  that  the  year  1910  was  one  of 
the  epochal  years  in  the  matter  of  railroad  regulation.  In  that 
year  Congress  carried  its  system  of  regulation  further  than  it 
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had  ever  done  before.  Since  that  year  the  railroads  have  been 
operating  under  this  enlarged  Federal  control.  I  wish,  there¬ 
fore,  to  ask  your  attention  to  some  of  the  figures  which  the  sta¬ 
tistics  of  this  country  reveal  in  respect  to  the  operation  of  rail¬ 
roads,  taking  the  year  1910  as  a  base. 

Senator  Watson.  Why  1910,  any  more  than  any  other 

year 

Mr.  Thom.  Because,  as  I  have  just  said,  there  was  a  new 
system  of  regulation  that  went  into  effect  at  that  time. 

Senator  Watson.  And  that  is  the  reason  you  take  that 

year? 

Mr.  Thom.  Yes.  Now,  from  this  statement,  if  you  gentle¬ 
men  have  it  before  you — I  would  like  for  you  to  be  able  to  fol¬ 
low  the  figures. 

Senator  Pomerene.  Is  that  the  statement  introduced  yes¬ 
terday  ? 

Mr.  Thom.  No.  The  statement  introduced  by  Commis¬ 
sioner  Clark  a  few  days  ago. 

In  the  year  1910  the  operating  income  amounted,  in  round 
figures,  to  $826,000,000.  In  1911  the  operating  income  had 
fallen  to  $768,000,000,  in  round  figures — a  decrease,  in  round 
figures,  of  $58,000,000. 

In  1910  the  investment  account  of  the  carriers  was,  in 
round  figures,  $14,557,000,000.  In  1911  that  investment  figure 
had  grown  to  $15,612,000,000. 

Senator  Pomerene.  Do  you  use  that  term  “investment  fig¬ 
ure”  as  interchangeable  with  the  book  cost  of  the  property? 

Mr.  Thom.  The  book  investment;  yes,  sir.  And  I  want  to 
explain  here  that  whatever  criticism  there  may  have  been  in  the 
early  days  of  that  book  account,  I  think  it  will  be  admitted  that 
every  dollar  that  is  shown  in  this  book  investment  account 
since  1907,  when  the  Interstate  Commerce  Commission  changed 
its  rules  on  that  subject,  represents  an  actual  dollar;  so  that 
where  there  is  an  increase  it  means  an  increase  in  so  many  actual 
dollars,  whatever  may  be  the  dispute  as  to  the  early  book  in¬ 
vestment  figures.  Since  1907  the  investment  accounts  of  these 
railroads  have  been  kept  under  the  strict  supervision  of  the  In- 
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terstate  Commerce  Commission,  and  when  a  dollar  is  added  to 
book  investment  it  means  a  dollar  invested.  So  that  between 
1910  and  1911  there  was  an  increase  in  investment  of  $1,055,- 
000,000. 

Senator  Cummins.  1  want  to  understand  that,  Mr.  Thom. 
Do  you  mean  that  if  a  company  issued  $1,000,000  of  stock  and 
sold  it  at  90  cents  on  the  dollar,  the  book  investment  would 
show  only  an  addition  of  90  per  cent? 

Mr.  Thom.  Yes. 

Senator  Cummins.  It  excluded  all  commissions? 

Mr.  Thom.  It  showed  the  dollar  invested.  It  had  noth¬ 
ing  to  do  with  the  capitalization  side.  It  showed  the  dollar 
invested.  Am  I  not  right  in  that,  Commissioner  Clark? 

Commissioner  Clark.  I  think  so. 

Senator  Pomerene.  Let  me  understand  clearly,  following 
the  question  of  Senator  Cummins :  That  would  not  show  the 
commissions  paid,  then? 

Mr.  Thom.  This  is  the  investment.  It  is  not  the  expense 
of  raising  capital  at  all.  It  is  the  investment. 

Senator  Cummins.  It  shows,  you  say,  the  net  amount  that 
was  raised  by  whatever  means,  and  that  actually  came  into  the 
hands  of  the  company? 

Mr.  Thom.  Leaving  aside  the  question  of  how  they  got  it, 
from  whatever  source,  it  shows  the  dollar  invested — 100  per 
cent. 

Senator  Pomerene.  In  physical  property? 

Mr.  Thom.  Yes;  that  is  what  it  shows.  So  that  from  1910 
to  1911  there  was  a  decrease  in  operating  income  of  $58,000,000, 
and  an  increase  in  investment  of  $1,055,000,000. 

Senator  Cux\imins.  One  more  question,  Mr.  Thom,  so  that 
it  will  be  perfectly  clear:  This  investment  account,  of  course, 
shows  investments  in  property  from  surplus  earnings,  as  well  as 
from  any  additional  capitalization? 

Mr.  Thom.  Yes;  from  whatever  source  they  come,  that  is 
true.  But  there  is  the  fact,  as  I  have  read  it,  as  shown  by  this 
paper. 
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Now,  passing  to  1912,  and  comparing  1912  with  1910,  we 
have  an  operating  income  which  has  fallen  to  $751,000,000  in 
round  figures,  a  decrease  of  $65,000,000,  while  the  book  invest¬ 
ment  has  gone  up  to  $16,004,000,000,  or  an  increase,  as  com¬ 
pared  with  1910,  of  $1,447,000,000. 

In  1913  we  have  an  operating  income  of  $831,000,000,  which 
is  an  increase  of  $5,000,000  over  1910,  and  a  book  investment 
of  $16,588,000,000,  or  an  increase  in  book  investment  of  $2,031,- 
000,000  over  1910. 

In  1914  the  operating  income  fell  to  $705,000,000,  a  decrease 
from  1910  of  $121,000,000,  while  the  book  investment  had  risen 
to  $17,153,000,000,  or  an  increase  of  $2,596,000,000  over  1910. 

In  1915  the  operating  income  had  fallen  to  $728,000,000, 
which  is  a  decrease  of  $98,000,000.  The  book  investment  had 
risen  to  $17,437,000,000,  an  increase  over  1910  of  $2,880,000,000. 

In  1916  the  operating  income  rose  to  $1,043,000,000,  which 
was  an  increase  over  1910  of  $217,000,000,  while  the  book  in¬ 
vestment  had  risen  to  $17,684,000,000,  or  was  greater  than  in 
1910  by  $3,127,000,000. 

Now,  I  invite  your  attention  to  the  fact  that  in  but  two 
years  from  1910  to  and  including  1916  was  there  as  great  an 
operating  income  as  in  1910.  I  invite  your  attention  again  to  the 
fact  that  the  property  which  produced  that  result  had  risen  from 
1910  to  1916,  so  as  to  show  a  greater  investment  in  1916  over 
1910  of  the  extent  of  $3,127,000,000. 

Now,  what  is  the  significance  of  those  figures? 

Senator  Watson.  During  that  time,  as  Mr.  Clark  testified 
the  other  day,  how  do  you  account  for  the  fact  that  the  surplus 
accumulated  from  $1,371,000,000  to  $1,935,000,000 — an  increase 
of  practically  $600,000,000  in  the  surplus  during  that  same 
time? 

Mr.  Thom.  I  am  coming  to  that,  Senator,  but  I  will  an¬ 
swer  it  briefly  now.  That  entire  surplus,  speaking  generally, 
came  from  other  sources  than  the  operation  of  the  railroads,  as 
I  will  show  in  a  moment. 

Senator  Kellogg.  I  suppose  it  was  also  invested  in  prop¬ 
erty.  rather  than  being  carried  as  cash  in  band,  was  it  not? 

122 


Mr.  Thom.  Oh,  yes;  in  some  kind  of  property;  I  do  not 
know  what  it  was. 

Now,  we  are  talking  about  credit;  we  are  talking  about 
why  men  should  put  more  money  into  these  railroads.  Here  we 
have  an  increase  in  investment  in  these  railroads  in  1916  of 
$3,127,000,000  over  1910.  Now,  what  was  its  return  from  op¬ 
erating  income?  How  much  did  you  earn  on  that?  You  had 
in  1911,  $58,000,000  less  to  pay  on  the  increased  investment  than 
you  had  in  1910.  Now,  remember,  gentlemen,  you  are  busy  with 
the  question  of  whether  money  is  seeking  this  investment.  You 
ire  asked,  or  I  am  asked,  or  somebody  is  asked  to  put  more 
money  in.  Well,  here  is  somebody  who  has  put  in  $1,055,000,000 
between  1910  and  1911  in  these  enterprises,  and  the  results  of 
operation  to  pay  a  return  on  that  are  $58,000,000  less  in  the 
second  year  than  in  the  first.  In  the  third  year,  to  wit,  1912, 
although  there  is  an  additional  capital  to  have  a  return  on  of 
over  $2,000,000,000,  you  have  $65,000,000  less  of  operating  in¬ 
come  to  pay  it  with. 

In  1913  you  have  an  increase  in  operating  income,  as  a 
return  on  your  additional  capital,  of  $5,000,000;  but  you  have 
over  $2,000,000,000  of  increased  investment  to  pay  it  on,  and 
that  means  that  for  the  first  year  in  those  three,  and  that  the 
only  year  between  1910  and  1916,  you  have  something  to  pay 
on  your  new  capital.  And  how  much  is  it?  It  is  $5,000,000  to 
pay  a  return  on  $2,000,031,000,  or  one-quarter  of  1  per  cent. 

In  1914  you  have,  as  compared  with  1910,  $121,000,000  less 
to  pay  a  return  on  an  additional  capital  of  $2,596,000,000. 

In  1915  you  have  $98,000,000  less  than  you  had  in  1910,  and 
you  have  $2,880,000,000  of  additional  capital  to  pay  on. 

In  1916,  which  was  the  banner  year  in  the  entire  history  of 
these  roads,  you  have  $217,000,000  more  than  you  had  in  1910, 
but  you  have  $3,127,000,000  more  of  capital  to  pay  on,  or  seven- 
tenths  of  1  per  cent.  [Corrected  later  by  Mr.  Thom  to  read  “ seven 
per  cent.”] 

Senator  Pomerene.  That  is,  on  the  increase? 

Mr.  Thom.  Yes;  the  increase.  Now,  we  are  talking,  Sen¬ 
ator,  about  what  is  going  to  induce  an  increase  in  the  invest- 
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ment;  that  is  what  we  are  talking  about.  We  are  dealing  here 
with  the  question  of  credit  and  the  attraction  of  capital,  and  we 
take  capital  which  has  gone  into  these  roads — some  from  earn¬ 
ings,  some  from  other  sources — and  we  find  out  that  there  is 
nothing  in  the  operating  income  of  these  properties  that  gives 
any  guarantee  at  all  of  a  return  on  the  money. 

Senator  Underwood.  That  is,  you  mean  taking  them  on  an 
average,  Mr.  Thom? 

Mr.  Thom.  Of  course,  that  is  what  I  mean.  I  am  talking 
about  the  general  railroad  situation. 

Senator  Underwood.  I  am  not  combating  your  argument, 
because  I  think  it  is  the  crux  of  the  whole  proposition ;  but  to 
come  right  down  to  an  analysis  of  it — and  that  is  what  we  have 
got  to  do  before  we  undertake  to  legislate — is  not  the  real  analy¬ 
sis  of  these  figures  this,  that  railroad  capital  did  increase  over 
$3,000,000,000  in  this  period  of  time  you  have  referred  to  and 
the  general  operating  revenue  was  falling  off  in  that  time;  but, 
nevertheless,  there  were  a  number  of  investors  who  did  invest 
money  to  the  extent  of  $3,000,000,000,  because  it  is  there  on  the 
books?  And  the  way  that  happened  was  that  some  of  those 
roads  during  that  period  of  time  were  making  ample  revenue, 
and,  therefore,  they  could  float  their  bonded  indebtedness  and 
their  other  securities,  whereas  some  of  them  were  not  and  were 
getting  behind  all  the  time.  Is  not  that  the  real  analysis  of  it? 
That  is  how  you  got  your  capital  increased.  Now,  we  are  con¬ 
fronted  with  that  same  situation  right  now.  There  are  railroads 
which,  if  we  turned  them  back  to  their  private  owners  to-day, 
could  go  ahead  and  issue  their  securities  and  maintain  themselves ; 
but  if  we  did  not  look  at  this  proposition  from  the  standpoint  of 
the  public — the  service  to  the  public — and  only  took  into  consid¬ 
eration  the  solvent  roads,  we  would  soon  have  the  public  with¬ 
out  service,  because  it  is  the  weak  roads  that  we  have  got  to  take 
care  of.  Is  not  that  true? 

Mr.  Thom.  That  is  true,  Senator;  but  I  think  I  would 
like  to  discuss  that  in  a  more  extended  way  than  a  mere  answer 
to  a  question,  and  which  I  had  intended  to  do.  Mr.  Kruttschnitt 
has  called  my  attention  to  the  fact  that  in  my  statement  here  I 
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have  made  one  rather  considerable  mistake.  I  had  gone  over  it 
with  a  gentleman  in  whose  accuracy  I  had  entire  confidence,  as 
I  thought  I  had  in  my  own;  but  I  stated  just  now  that  the  results 
for  1916  showed  seven-tenths  of  1  per  cent.  I  ought  to  have  said 
7  per  cent  for  1916. 

Senator  Pomerene.  That  is,  7  per  cent  on  the  increased  in¬ 
vestment  ? 

Mr.  Thom.  Yes. 

Senator  Cummins.  Mr.  Thom,  before  you  pass  from  that 
point,  let  me  ask  you  this :  It  is  true,  is  it  not,  that  when  you 
came  to  1916  and  had  a  book  account  or  a  book  cost  of  prop¬ 
erty  of  $17,664,000,000 - 

Mr.  Thom  (interposing).  $684,000,000. 

Senator  Cummins  (continuing).  That  about  $11,000,000,000 
of  that  amount  were  represented  by  long-time  bonds  bearing,  on 
an  average,  say,  of  4p2  per  cent  interest? 

Mr.  Thom.  Well,  I  do  not  know  the  average,  but,  of 
course,  a  large  proportion — about  $11,000,000,000 — was  in  bonds. 

Senator  Cummins.  And  these  men,  whoever  held  these 
bonds,  had  taken  them,  believing  that  it  was  a  good  investment 
at  that  rate  of  interest — I  think  it  is  safe  to  say  that  it  is  about 
4)4,  or  possibly  a  little  under  that — and  you  had  the  entire  dif¬ 
ference  between  that  4J4  per  cent  interest  upon  those  bonds  and 
the  5.90  per  cent  that  the  property  earned  upon  the  book  cost 
to  apply  either  to  surplus  or  dividends  on  stock? 

Mr.  Thom.  Well,  undoubtedly. 

Senator  Cummins.  Yes.  And  your  operating  income  for 
1910,  the  year  in  which  you  began  with  your  illustration,  ex¬ 
ceeded  any  previous  year  in  the  whole  history  of  railroading 
by  nearly  $67,000,000,  did  it  not? 

Mr.  Thom.  I  have  not  compared  that.  You  are  doubt¬ 
less  right  about  it.  I  do  not  know. 

Senator  Cummins.  And  can  you  mention  a  single  instance, 
or,  at  most,  more  than  one  instance,  in  which  the  Interstate 
Commerce  Commission  reduced  any  rate  which  had  been  made 
by  the  railroad  companies  upon  any  traffic  in  this  eastern  country? 

Mr.  Thom.  No,  I  am  not  attacking  the  Interstate  Com¬ 
merce  Commission - 
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Senator  Cummins  (interposing).  It  has  never  reduced  any 
rate  upon  which  any  considerable  amount  of  traffic  moved  in 
this  eastern  territory,  has  it? 

Mr.  Thom.  Not  that  I  know  of. 

Senator  Cummins.  No. 

Mr.  Thom.  But  I  am  discussing  the  thing  from  the  stand¬ 
point  of  credit.  That  is  what  I  am  trying  to  do. 

Senator  Cummins.  It  seems  to  me  that  the  suggestion  is 
that  hostile  or  unfriendly  regulation  has  brought  about  an  un¬ 
satisfactory  financial  condition  of  your  properties. 

Mr.  Thom.  Now,  Senator,  if  you  will  just  bear  with  me 
a  while,  I  am  going  to  develop  my  view  of  that. 

The  Chairman.  Mr.  Thom,  before  you  pass  from  that,  I 
notice  in  the  years  that  you  use  here  to  show  the  increased  in¬ 
vestment  and  the  decreased  returns,  that  the  average  rate  of  divi¬ 
dend  for  those  identical  years  began  to  rise  with  that  very  year. 
In  1910  it  arose  from  6.53  per  cent  in  dividends  paid  to  7.50 
per  cent;  in  1911,  to  8.03  per  cent;  in  1912,  to  7.17  per  cent; 
and  then  it  drops  down  ultimately,  in  1916,  to  6.48  per  cent ;  so 
that  taking  those  six  years  and  comparing  them  with  the  six 
years  preceding,  your  rate  of  dividend  paid  by  dividend-paying 
roads  was  greater  than  it  was  in  the  former  period? 

Mr.  Thom.  Yes,  Senator;  that  would  be  naturally  the  case 
when  you  eliminate  the  low-dividend-paying  roads. 

The  Chairman.  Then,  that  carries  out  the  idea  that  Sen¬ 
ator  Underwood  was  trying  to  develop,  that  even  under  this 
largely  increased  investment  there  were  strong  roads  that  paid 
dividends  ? 

Mr.  Thom.  Oh,  yes;  and  there  has  been  no  denial  of 
that;  but  I  want  to  ask  your  attention  to  this:  If  you  will  look 
at  the  percentage  of  stock-yielding  dividends,  which  is  also  in 
this  statement,  you  will  find  that  the  percentage  of  stock  that 
paid  any  dividends  at  all  fell  from  66.71  per  cent  in  1910  to  60.38 
per  cent  in  1916. 

The  Chairman.  Let  me  ask  you  another  question  there, 
Mr.  Thom. 

Mr.  Thom.  Just  let  me  finish  that  idea  first. 

The  Chairman.  Yes. 
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Mr.  Thom.  Now,  suppose  you  have  two  stocks,  one  paying 
10  per  cent  and  the  other  paying  5  per  cent,  and  of  equal  amount. 
Now  when  you  average  them,  they  will  pay  7/  per  cent,  will 
they  not?  Now,  suppose  you  strike  out  the  5  per  cent  stock 
altogether,  and  do  not  pay  anything  on  that;  then  your  average 
would  show  10  per  cent,  would  it  not?  So,  as  you  reduce  the 
number  of  dividend-paying  stocks  from  66  per  cent  down  to 
60  per  cent,  and  strike  out  thereby  the  weaker  roads  and  the 
roads  that  are  paying  the  smaller  dividends,  naturally  the  divi¬ 
dend  average  on  the  others  rises. 

The  Chairman.  Now,  may  I  ask  you  this  question?  That 
leads  right  up  to  what  I  intended  to  ask  you :  Have  you  any 
way  of  knowing  on  what  roads  this  money  was  invested?  Was 
it  on  the  weak  roads  or  the  strong  roads?  The  dividend-pay¬ 
ing  roads,  or  those  that  did  not  pay  dividends? 

Mr.  Thom.  I  suppose  it  was  invested  in  dividend-paying 
roads.  The  proportion  in  which  it  was  invested,  however,  I 
do  not  know. 

Senator  Cummins.  Will  you  tell  me,  Mr.  Thom,  what  per¬ 
centage  of  the  traffic  of  the  country  was  moved  by  dividend¬ 
paying  roads? 

Mr.  Thom.  No;  I  do  not  know. 

Senator  Cummins.  Well,  it  was  a  very  large  percentage, 
was  it  not? 

Mr.  Thom.  I  should  say  so. 

Senator  McLean.  In  the  column  showing  the  amount  of 
dividends  paid  it  is  made  clear  that  they  were  reduced  from 
$405,000,000  in  1910  to  $342,000,000  in  1916;  that  is  to  say,  in 
the  banner  year,  1916,  they  paid  in  dividends  $60,000,000  less 
than  in  1910? 

Mr.  Thom.  Exactly.  Now,  I  want  to  draw  some  other  in¬ 
ferences  from  this  table,  which  I  will  ask  you  gentlemen  to 
consider : 

First.  That  with  the  exception  of  1913  there  was  a  very 
much  lower  operating  income  each  year  up  to  1916  than  for 
1910.  That  I  have  already  discussed. 

Second.  That  in  each  of  these  years  there  was  a  very  large 
addition  to  the  property  investment,  so  that  the  investment  was 
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growing  and  the  return  was  lessening.  I  have  already  discussed 
that. 

Third.  That  in  no  year  after  1910  and  before  1916,  except 
1913,  were  the  earnings  sufficient  to  pay  the  interest  and  divi¬ 
dends  that  were  paid. 

Now,  if  you  will  add  together  the  interest  and  dividends 
on  this  table  and  apply  merely  your  operating  results  as  a  fund 
to  pay  them,  then  you  will  find  that  in  no  year  during  that  time 
was  the  operating  income  sufficient  to  pay  the  dividends  and  the 
interest  that  were  paid. 

Senator  Underwood.  Well,  how  did  they  get  it? 

Mr.  Thom.  They  got  it  from  other  sources. 

Senator  Underwood.  I  know,  but  from  what  sources? 

Mr.  Thom.  Other  investments? 

Senator  Cummins.  Where  did  they  get  the  money  with 
which  to  make  other  investments? 

Mr.  Thom.  Oh.  they  got  it  through  the  results  of  previous 
years. 

Senator  Underwood.  In  the  main,  they  must  have  been 
paying  out  of  surplus  to  accomplish  that  result,  must  they  not, 
Mr.  Thom? 

Mr.  Thom.  To  accomplish  what  result? 

Senator  Underwood.  To  be  able  to  pay  large  sums  in 
dividends? 

Mr.  Thom.  That  is  what  I  am  coming  to.  I  will  read 
the  aggregate  figures  into  the  record,  if  you  would  like  them. 
I  have  the  aggregates  here.  The  interest  and  dividends  for 
1910,  together,  that  were  paid  amounted  to  $805,353,472.  The 
operating  income  for  that  year  amounted  to  $826,467,756.  There¬ 
fore,  that  year  the  operating  income  was  sufficient  to  pay  the 
interest  and  dividends. 

Now,  second,  the  interest  and  dividends  paid  in  1911 
amounted  to  $870,522,228,  while  the  operating  income  for  1911 
amounted  to  only  $768,213,345. 

The  interest  and  dividends  for  1912  amounted  to  $829,- 
342,042,  while  the  operating  income  for  that  year  amounted  to 
$751,266,806. 
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The  interest  and  dividends  paid  in  1913  amounted  to  $803,- 
830,306;  the  operating  income  for  that  year  amounted  to 
$831,343,282. 

For  1914  the  interest  and  dividends  aggregated  $890,553,240, 
while  the  operating  income  for  that  year  amounted  to  $705,- 
883,489. 

For  1915  the  interest  and  dividends  amounted  to  $792,663,- 
959,  while  the  operating  income  for  that  year  was  $728,212,079. 

So  that  those  figures  bear  out  this  conclusion  that  for  no 
year  after  1910  and  before  1916,  except  1913,  were  the  earnings 
sufficient  to  pay  the  interest  and  dividends. 

Fourth.  That  the  aggregate  operating  income  from  1910 
to  1916,  inclusive,  was  not  enough  to  pay  the  aggregate  of  the 
interest  and  dividends  paid  in  that  period. 

Senator  Pomerene.  By  how  much? 

Mr.  Thom.  The  aggregate  interest  and  dividends  paid  in 
that  period — no ;  I  will  get  those  figures,  Senator.  I  do  not 
seem  to  have  them. 

Senator  Pomerene.  I  will  ask  that  they  be  inserted. 

Mr.  Thom.  I  will  ask  one  of  you  gentlemen  here  to  make 
that  calculation  for  me,  and  to  have  it  ready.  Have  you  got  it 
there? 

A  voice.  Yes  (handing  the  paper  to  Mr.  Thom). 

Senator  Watson.  During  all  that  time  they  did  pay  the 
interest  and  dividends,  did  they  not? 

Mr.  Thom.  Yes;  I  am  coming  to  that. 

The  Chairman.  Right  at  this  point,  I  would  like  to  have 
this  made  clear  to  me :  Right  at  this  time  that  you  are  compar¬ 
ing  those  figures  of  earnings,  as  shown  by  operating  income,  I 
see  that  taking  the  very  year  beginning  with  the  real  investment 
— as  you  say,  “the  dollar  investment” — your  surplus  was  $1,371,- 
000,000,  as  compared  with  $800,000,000  in  1909 — an  increase  of 
half  a  billion  dollars — and  that  it  steadily  increased  from  that 
year  to  1916,  when  it  was  approximately  $2,000,000,000  in  that 
very  period. 

Mr.  Thom.  Senator,  that  is  what  all  these  gentlemen  are 
asking  about  now,  and  I  am  asking  if  you  will  wait  until  I  can 
get  to  that,  and  I  will  explain  it. 
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Senator  Townsend.  Can  you  tell  me  why  1916  was  so 
much  more  favorable  than  the  other  years? 

Mr.  Thom.  Oh,  they  had  a  tremendous  traffic  that  year. 
That  was  an  exceptional  year. 

Senator  Townsend.  Is  there  any  probability  that  that  would 
have  been  much  lessened  in  1917  if  you  had  had  normal  con¬ 
ditions? 

Mr.  Thom.  I  do  not  know  what  you  mean  by  “normal 
conditions.” 

Senator  Townsend.  If  we  had  not  gone  in  and  taken 
charge  of  the  railroads? 

Mr.  Thom.,  We  were  in  charge  of  the  railroads  in  1917. 

Senator  Townsend.  What  were  they  in  1917? 

Mr.  Thom.  They  were  very  good. 

Senator  Townsend.  About  the  same,  were  they  not? 

■  Mr.  Thom.  A  little  less. 

Senator  Townsend.  Now,  suppose  that  this  table  shows 
that  there  has  been  an  increase  in  the  operating  income,  com¬ 
patible  with  the  increase  of  capital,  would  that  throw  any  light 
on  the  question  as  to  what  was  happening  to  the  unprofitable 
roads? 

Mr.  Thom.  Not  necessarily,  because  this  is  an  aggregate 
statement. 

Senator  Townsend.  And  if  the  facts  are  that  this  increase 
of  capital  has  occurred  to  the  profitable  roads  and  the  loss  has 
continued  to  increase  with  the  smaller  roads,  it  does  not  give  us 
very  much  information  on  the  subject,  does  it,  as  to  what  the 
Government  ought  to  do  with  the  railroads? 

Mr.  Thom.  No.  I  am  going  to  argue  in  a  moment  against 
deciding  this  question  on  statistics;  but  I  am  trying  to  suggest 
some  of  our  views  about  the  statistics  that  are  already  in  the 
record. 

Now,  I  have  read  four  of  my  conclusions.  Now,  I  want 
to  read  the  fifth — and  the  object  of  the  two  preceding  ones,  the 
third  and  fourth,  was  to  establish  the  fifth.  That  there  was  an 
insufficiency  of  operating  income  to  pay  the  interest  and  divi¬ 
dends  that  were  actually  paid  in  the  whole  of  that  period ;  and 
that,  therefore,  the  additions  to  the  surplus  did  not  come  from 
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earnings.  Now,  if  we  paid  out  more  in  interest  and  dividends 
during  the  whole  period  from  1910  to  1916,  than  the  aggregate 
of  our  operating  income,  then  our  surplus  did  not  come  from 
earnings. 

Senator  Watson.  Are  you  going  to  tell  us  after  a  while 
where  it  did  come  from? 

Mr.  Titom.  Yes. 

Sixth,  that  from  1910  to  1916  the  funded  debt  increased 
about  $2,200,000,000,  and  stock  increased  only  about  $733,000,- 
000 ;  in  other  words,  that  the  funded  debt  increased  about  three 
times  as  fast  as  the  stock. 

Seventh,  that  in  no  year  from  1910  to  1916  did  the  roads 
earn  as  much  as  5.36  per  cent  on  their  book  investment,  which 
the  Interstate  Commerce  Commission,  in  the  Eastern  Rate  case, 
held  was  not  adequate,  in  the  public  interest. 

Eighth,  that  the  average  for  all  these  years  was  only  4.94 
per  cent,  which  was  less  still  than  the  5.36  per  cent  which  the 
Interstate  Commerce  Commission  held  was  not  an  adequate  re¬ 
turn  in  the  public  interest. 

Senator  Pomerene.  How  much? 

Mr.  Thom.  It  was  only  4.94  per  cent,  and  they  held  that 
5.36  per  cent  was  not  an  adequate  return  in  the  public  interest. 

Senator  Cummins.  One  of  the  conclusions  to  be  drawn 
from  that  statement  you  have  just  made  is  this,  is  it  not,  that 
the  investing  public  would  rather  have  a  bond  at  4 l/z  per  cent 
than  stock  that  paid  on  an  average  of  6  or  7  per  cent? 

Mr.  Thom.  Senator,  what  the  investing  public  would  rather 
have  and  what  is  safe  financing  are  different  questions. 

Senator  Kellogg.  Right  on  that  point,  let  me  make  this 
suggestion.  From  1902  to  1916,  a  period  of  14  years,  I  notice 
the  percentage  of  stock  to  the  total  obligations  of  the  railroads  of 
the  country  was  constantly  decreasing  and  the  percentage  of 
bonds  constantly  increasing. 

Mr.  Thom.  Yes. 

Senator  Kellogg.  So  that,  while  in  1902  the  railroads  had 
issued  practically  half  capital  stock  and  half  bonds,  in  1916  the 
bonds  had  risen  to  60  per  cent,  or  nearly  that,  and  the  stock  had 
gone  down  to  40  per  cent.  Now,  of  course,  you  can  not  always 
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have  a  low  rate  and  high  market-valued  bond  if  the  bond  issue  is 
going  up  and  the  stock  issue  going  down ;  that  will  stop  some 
time,  and,  before  you  close,  I  would  like  to  have  your  views  on 
that  subject. 

Mr.  Thom.  I  am  going  to  refer  to  that. 

Senator  Cummins.  That  is  what  I  said — that  the  people 
would  prefer  an  obligation  bearing  per  cent  interest,  se¬ 
cured  by  a  mortgage,  to  an  uncertain  obligation  of  the  company, 
even  though  it  was  paying  regularly  from  6  to  7  per  cent. 

Senator  Kellogg.  If  they  arc  going  to  have  a  4J4  per  cent 
bond,  they  have  got  to  increase  their  stock  issue  in  some  way ; 
that  is,  I  mean  for  investment  in  the  property. 

Mr.  Thom.  I  have  been  asked  where  that  increase  in  sur¬ 
plus  came  from.  Of  course,  you  will  appreciate  that  surplus 
may  be,  perhaps,  divided  into  what  may  be  called  “free  sur¬ 
plus”  and  “profit  and  loss.”  Amounts  in  profit  and  loss  may 
be  carried  into  surplus  and  will  increase  the  surplus,  but  will,  of 
course,  decrease  the  profit  and  loss.  We  have  no  statement  here 
as  to  how  the  profit-and-loss  account  went  during  that  time,  but 
here  is  the  way  I  am  told  that  surplus  grew.  It  appears  from 
this  dividend  statement  that  between  1910  and  1915  the  operat¬ 
ing  income  declined  from  $826,466,756  to  $728,212,079 — a  de¬ 
crease  of  $98,254,677.  At  the  same  time  surplus  increased  by 
$185,779,417. 

To  get  a  perspective  of  the  situation,  one  may  look  at  the 
period  from  1910  to  1915  as  a  whole  rather  than  at  the  two 
dates  beginning  and  closing  the  period.  Confining  ourselves  only 
to  the  principal  items  in  the  income  account,  operating  income 
during  the  five-year  period  was  as  follows : 


July  1,  1910,  to  June  30,  1911 .  $768,213,345 

July  1,  1911,  to  June  30,  1912  .  751,266,806 

July  1,  1912,  to  June  30,  1913 .  '831,343,282 

July  1,  1913  to  June  30,  1914 .  705,883,489 

July  1,  1914,  to  June  30,  1915 .  728,212,079 


Five-year  period  . $3,784,919,001 


In  addition  to  operating  income,  the  railways  of  the  United 
States  derive  a  considerable  return,  in  the  shape  of  interest  and 
dividends,  from  investments  in  securities  (whether  railway  or 


other  securities).  The  aggregate  return  on  investment  during 
the  five  years  was  as  follows : 


July  1,  1910,  to  June  30,  1911 .  $262,385,607 

July  1,  1911,  to  June  30,  1912 .  204,075,335 

July  1,  1912,  to  Tune  30,  1913 .  216,581,250 

July  1,  1913,  to  June  30,  1914 .  217,419,368 

July  1,  1914,  to  June  30,  1915 .  163,322,105 


Five-year  total 


$1,063,783,665 


The  roads  paid  out  the  following  total  amounts  in  interest 
and  dividends : 


Interest : — 

July  1,  1910,  to  June  30,  1911 .  $435,847,012 

July  1,  1911,  to  June  30,  1912 .  453,563,759 

July  1,  1912,  to  June  30,  1913 .  465,250,995 

July  1,  1913,  to  June  30,  1914 .  485,118,645 

July  1,  1914,  to  June  30,  1915 .  498,071,964 


Five-year  total  . $2,337,852,375 

Dividends : — 

July  1,  1910,  to  June  30,  1911 .  $460,089,540 

July  1,  1911,  to  June  30,  1912 .  400,211,370 

July  1,  1912,  to  June  30,  1913 .  368,552,632 

July  1,  1913,  to  June  30,  1914 .  451,263,197 

July  1,  1914,  to  June  30,  1915 .  325,900,869 


Five-year  total 


$2,006,017,608 


For  the  five-year  period  as  a  whole  we  have,  then,  the  fol¬ 
lowing  showing : 

July  1,  1910,  to  June  30,  1915. 


Operating  income  . $3,784,919,001 

Returns  from  investments .  1,063,783,665 


Total  general  income . $4,848,702,666 

Interest  . $2,337,852,375 

Dividends  .  2,006,017,608 


Total  . $4,343,869,983 

Balance  .  $504,832,683 


This  balance  of  $504,000,000  is  subject  to  certain  changes 
on  account  of  miscellaneous  income  and  deduction  items  not  here 
considered,  but  it  may  be  taken  as  setting  forth  the  principal 
portion  of  the  income  balance  for  the  period.  It  will  be  noted 
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that  the  balance  is  considerably  greater  than  the  increase  of 
$185,000,000  in  surplus  during  the  same  period.  The  difference 
or  excess  is  accounted  for  by  various  factors  not  introduced  here, 
such  as  net  rentals  of  all  kinds,  discount  on  securities,  miscella¬ 
neous  items,  and  the  like. 

Surplus  represents  two  things,  namely,  total  appropriated 
surplus  (the  table  below  indicates  the  items  included)  and  profit 
and  loss  balance,  and,  as  already  emphasized,  is  a  cumulative 
figure.  The  following  statement  shows  the  changes  in  the  de¬ 
tailed  account  in  so  far  as  available  as  between  the  years  1910 
and  1915: 


ITEM 


Increase  (T) 

1915  1910  or  Decrease  (  = ) 


Additions  to  property  through 

income  and  surplus .  $445,861,499  (*) 

Funded  debt  retired  through 

income  and  surplus .  82,886,387  (*) 

Sinking  fund  reserves .  7 0,222,458  (*) 

Miscellaneous  fund  reserves..  49,147,914  (*) 

Appropriated  surplus  not  spec¬ 
ifically  invested  .  64,938,533  (*) 


Total  appropriated  surplus  $713,056,791 
Profit  and  loss  balance .  843,730,385 


$331,870,865  +$381,185,926 
1,039,236,794  =  195,506,409 


Total  corporate  surplus.  .$1,556,787,176 


$1,371,107,659  +$185,679,517 


(*)  Detail  not  shown. 

It  will  be  observed  that  the  total  appropriated  surplus  in¬ 
creased  $381,000,000  while  the  profit-and-loss  balance  decreased 
$195,500,000,  making  a  net  increase  in  corporate  surplus  of 
$185,600,000.  Total  corporate  surplus  should  not  be  confused 
with  profit-and-loss  balance,  as  the  latter  is  only  a  part  of  the 
surplus.  It  may  be  regarded  as  free  surplus,  in  the  sense  that 
it  has  not  been  set  aside  for  a  specific  purpose. 

Mr.  Thom.  Senator  Pomerene,  you  asked  a  moment  ago 
by  how  much  the  operating  income  failed  to  meet  the  aggregate 
of  interest  and  dividends  paid  during  that  period. 

Senator  Pomerene.  Yes;  that  is,  from  1910  to  1916,  in-1 
elusive  ? 
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Mr.  Thom.  Yes;  both  years  inclusive.  The  operating  in¬ 
come  was  less  than  the  interest  and  dividend  payments  for  the 
years  1910  to  1916,  both  inclusive,  by  $154,663,578. 

Now,  gentlemen,  as  I  have  said,  I  have  thought  it  proper 
to  make  reference  to  this  table  of  statistics,  as  it  had  been  in¬ 
troduced,  but  I  do  not  consider  that  the  immense  question  of 
railroad  credit  is  dependent  upon  a  table  of  statistics.  I  think 
we  have  got  to  broaden  ourselves  out  beyond  a  consideration  of 
mere  figures  to  be  able  to  have  an  intelligent  and  sympathetic 
appreciation  of  the  economic  forces  that  are  at  work  to  make 
or  to  mar  the  railroad  credit.  In  my  opinion,  you  may  be  able 
to  show  entirely  adequate  income  to  take  care  of  your  capital 
charges  and  to  meet  your  necessary  expenses,  but  unless  you  can 
give  some  assurance  of  the  permanence  of  the  policy  that  will 
continue  that  adequacy,  you  will  still  not  have  dealt  fairly  or 
effectively  with  the  question  of  railroad  credit.  The  results 
to-day  may  be  entirely  adequate,  entirely  satisfactory,  and  yet 
there  may  be  such  a  doubt  in  the  public  mind  as  to  the  per¬ 
manency  of  the  policy  that  will  continue  that  scale  of  return,  as  to 
absolutely  destroy  confidence  in  the  credit  of  those  companies. 

Some  of  the  Forces  Operating  Against  Public  Confidence  in 
Railway  Investment. 

So  I  say  that  if  we  are  going  to  get  a  fair  conception  of  the 
situation  as  it  presents  itself  to-day  we  must  broaden  out  beyond 
mere  tables  of  statistics ;  we  must  determine  this  question  not 
upon  past  performance,  but  upon  the  promise  of  the  future,  and 
we  must  endeavor  to  fairly  understand  and  fairly  appreciate 
and  sympathetically  consider  the  forces  that  are  at  work.  Now, 
I  wish  to  invite  your  attention  to  some  of  those  forces  and  to 
try  to  demonstrate  why  it  is,  in  large  measure,  that  the  public 
confidence  in  these  investments  has  declined.  Granting,  as  I 
have  said,  that  the  rates  which  the  railroads  have  enjoyed  have 
been  entirely  adequate— and  by  granting  that  I  am  not  conceding 
it,  nor  am  I  using  it  any  more  than  to  illustrate  and  to  enforce 
the  considerations  which  seem  to  me  to  control  this  subject — but 
granting  a  situation  in  which,  from  a  table  of  statistics,  you  can 
demonstrate  that  the  returns  from  these  railroads  have  been  en- 
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tirely  adequate  for  their  needs,  you  can  readily  understand  that 
a  situation  may  arise  where,  if  there  is  no  confidence  in  the  per¬ 
petuity  of  the  forces  that  will  continue  that  desirable  situation, 
the  public  mind  will  be  averted  from  this  source  of  investment 
as  an  attractive  source. 

Now,  what  does  the  investor  see  when  he  comes  to  the 
railroad  field  of  investment?  What  are  the  things  that  must 
force  themselves  upon  his  mind,  especially  since  the  year  1910, 
which  we  have  taken  here  as  a  basis,  and  in  which  a  larger 
measure  of  governmental  control  was  arrested?  What  did  the 
events  of  that  year  force  upon  the  attention  of  the  railroad  in¬ 
vestor,  as  he  gradually  came  to  appreciate  what  forces  were  at 
work?  The  first  fact  that  he  can  not  get  rid  of  is  that  he,  in 
this  line  of  business,  has  no  control  whatever  over  his  ex¬ 
penses.  The  scale  of  his  expenses  is  made  for  him ;  not  by  him. 
It  is  made  partly  by  the  demands  of  labor ;  partly,  as  in  the  case 
of  every  other  industry,  by  the  current  prices ;  and  partly  by  the 
exaction  of  duties  which  cost  money,  made  by  public  authority. 

Senator  Watson.  There  is  no  way  to  help  that,  is  there? 

Mr.  Thom.  What? 

Senator  Watson.  There  is  no  way  to  help  those  conditions 
that  you  are  describing  now  ?  They  will  still  continue  ? 

Mr.  Ttiom.  I  think  there  is  a  way  to  help  them. 

Senator  Watson.  Do  you?  All  right;  that  is  what  we  are 
anxious  to  find  out. 

Mr.  Thom.  I  say  that  a  part  of  his  expenses  are  made  by 
the  exactions  of  public  authority.  There  is  no  way  to  relieve  us 
of  the  prices  in  the  general  market.  I  lay  aside,  for  a  future 
part  of  the  discussion,  what  may  be  done  in  respect  to  labor, 
and,  confining  my  remarks  to  the  addition  to  our  expenses  by 
the  exaction  of  public  authority,  what  do  we  find?  We  find 
that  not  only  may  those  expenses  be  increased  by  one  govern¬ 
mental  regulating  body,  but  there  is  an  important  control  over 
our  expense  account  in  every  State  through  which  we  run.  We 
find,  therefore,  that  we  have  to  appeal  on  the  expense  side  of 
our  ledger,  not  only  to  one  central  body  that  takes  a  compre¬ 
hensive  view  of  the  whole  transportation  field,  but  we  have  also 
to  meet  the  irresistible  control  of  every  State  through  which 
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we  run.  We  must  further  realize  that  the  questions  of  what 
those  expenses  should  be  are  not  always  determined  by  business 
considerations,  but  conditions  of  public  demand,  neighborhood 
political  situations,  the  desire  for  prominence  and  for  place  by 
men  who  would  make  friends  in  their  communities  by  exacting 
expenditure  by  the  railroads,  each  forms  an  element  in  the  prob¬ 
lem.  So  that  on  our  expense  account  side  the  investor  has  no 
control  of  it,  nor  is  there  any  one  responsible  body  that  does  have 
control  of  it.  Whatever  might  be  the  policy  of  this  committee, 
whatever  might  be  the  policy  of  the  Interstate  Commerce  Com¬ 
mission,  or  other  Federal  controlling  or  regulating  agency,  we  find 
that  under  the  present  system  of  regulation,  that  is  not  final,  but 
that  we  have  to  meet,  even  on  the  expense  account  of  our  ledger, 
influences  which  we  can  not  control  in  every  neighborhood 
through  which  we  run. 

Now,  turning  to  the  revenue  side - 

Senator  Cummins  (interposing).  Just  a  moment,  before 
you  do  that.  You  have  excluded  labor  and  the  general  market 
for  supplies.  I  wish  you  would  be  a  little  more  specific  in  regard 
to  the  expenses  that  are  controlled  by  either  national  or  State 
authorities.  What  are  they? 

Senator  Watson.  I  suppose  it  is  elevating  tracks  and  the 

like. 

Senator  Cummins.  I  am  asking  him.  I  just  want  it  to  go 
into  the  record  from  Mr.  Thom — some  idea  about  what  these  ex¬ 
penses  are. 

Mr.  Thom.  I  am  going  to  tell  you.  They  are  crossing  ex¬ 
penses,  station  expenses,  elevation  of  tracks,  separation  of  grade : 
there  is  an  infinite  number  of  matters  of  police  power,  which  we 
can  not  control. 

Senator  Watson.  How  are  you  going  to  get  away  from 
them  ? 

Mr.  Thom.  Well - 

Senator  Watson  (interposing).  That  is  what  I  asked  you 
awhile  ago. 

Mr.  Thom.  We  do  not  propose  to  get  very  far  away  from 
them,  but  I  am  talking  now  of  what  is  the  matter  with  railroad 
credit. 
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Senator  Watson.  Precisely. 

Mr.  Thom.  And  I  am  trying  to  give  a  complete  survey  of 
that  field,  and  to  see  how  much  of  it  we  can  eliminate. 

Senator  Watson.  Yes;  and  that  is  just  exactly  what  I  am 
asking  you.  You  have  stated  certain  conditions  here.  You  do 
not  eliminate  the  labor  proposition,  and  you  do  not  eliminate 
the  market  price  proposition,  do  you? 

Mr.  Thom.  We  think  we  do,  comparatively,  eliminate  the 
labor  difficulty. 

Senator  Watson.  How? 

Mr.  Thom.  By  making  rates  respond  to  labor  costs. 

The  Chairman.  Do  you  intend  to  take  up  each  one  of 
these  items,  as  you  develop  them,  and  to  show  how  you  propose 
to  modify  or  eliminate  them? 

Mr.  Thom.  Yes. 

Senator  Watson.  That  was  the  object  of  my  original  ques¬ 
tion  ;  to  find  out  how,  if  these  are  the  objectionable  things,  you 
are  going  to  eliminate  them. 

Mr.  Thom.  I  am  trying  to  describe  the  entire  problem, 
Senator. 

Senator  Watson.  These  items,  that  you  have  enumerated, 
of  police  regulation,  cost  of  labor,  and  so  forth,  do  they  vary 
greatly  during  the  years,  or  is  that  sort  of  a  fixed  amount  that 
you  can  approximate? 

Mr.  Thom.  I  can  not  answer  you  on  that.  We  will  have 
one  of  the  railway  executives  before  you  to  tell  you  about  that. 
I  do  not  know. 

Senator  Watson.  That  is  one  of  the  very  necessary  things 
that,  as  public  servants,  you  have  got  to  meet. 

Mr.  Thom.  Undoubtedly;  and  when  you  talk  about  what 
attracts  capital  and  what  repels  it,  what  we  have  to  meet,  whether 
legitimate  or  illegitimate,  is  a  matter  to  be  considered. 

Senator  Watson.  Yes. 

Mr.  Thom.  I  wish  the  committee  would  confine  its  atten¬ 
tion  to  the  point  I  have  under  discussion  at  the  moment,  and  that 
is  the  forces  that  are  at  work  to  prejudice  railroad  credit.  Some 
of  those  we  may  never  be  able  to  get  rid  of,  but  it  is  desirable 
to  know  about  them,  in  my  opinion. 
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Senator  Poindexter.  One  of  them  you  can  get  rid  of,  and 
that  is  the  diversity  and  conflict  of  the  varying  regulations  of 
State  commissions,  can  you  not? 

Mr.  Thom.  Yes.  I  just  want  to  call  attention  to  the  fact— 
whether  it  is  a  permanent  part  of  the  problem  or  not — that  the 
expense  account  which  the  investor  must  consider  when  he  deter¬ 
mines  whether  he  will  put  his  money  in  this  or  in  some  other 
avenue  of  investment,  is  practically  beyond  his  control. 

Now,  I  want  to  turn  to  the  question  of  the  revenue  side. 
Is  it  not  a  just  thing  to  say  that  an  investor  finds  that  the  reve¬ 
nues  are  entirely  beyond  his  control  also?  They  are  fixed  for 
him  by  governmental  authority.  How  much  he  is  entitled  to 
earn  is  not  for  him  to  say,  but  he  must  go  to  a  governmental 
authority  for  it.  Now,  pause  one  moment  to  consider  the  im¬ 
mense  bearing  of  that  fact  upon  the  attraction  of  an  investment. 
No  control  over  your  expense  and  no  control  over  your  reve¬ 
nues.  If  your  revenues  at  the  moment  are  adequate,  there  is 
no  assurance  that  they  will  continue  adequate.  If  your  statis¬ 
tical  history  is  one  of  fair  treatment,  the  investor,  coming  into 
this  property,  must  face  an  uncertain  future  as  to  whether  the 
same  results  will  be  had  as  in  the  past. 

Now,  what  else  does  he  find  about  the  revenue  side  of  his 
ledger?  Not  only  is  that  fixed  and  limited  by  public  authority, 
but  it  is  fixed  and  limited  by  a  great  number  of  governmental 
authorities.  There  is  no  man,  there  is  no  tribunal,  charged  un¬ 
der  our  system  of  regulation  with  the  authority  to  decide  that 
business  question.  You  can  not  find  him  in  Washington,  nor 
can  you  find  him  alone  in  any  State  capital,  but  you  find  men 
with  power  over  your  revenue  account  both  in  Washington  and 
in  the  capital  of  every  State  through  which  you  run. 

So  that  although  there  may  be  a  liberal  policy  here,  and 
although  there  may  be  here  an  adequate  conception  of  the  busi¬ 
ness  necessities  of  the  case,  there  is  such  a  part  of  our  revenues 
involved  in  other  authority  than  your  authority  that  your  de¬ 
cision  can  not  save  the  situation,  unless  you  are  prepared  to  ac¬ 
cept  for  interstate  commerce  the  fair  burden  that  is  declined 
by  a  State  authority;  unless  you  are  willing  to  make  up,  in  the 
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allowance  and  in  the  charges  on  interstate  traffic,  whatever  is, 
in  departure  from  your  policy,  declined  by  a  State  authority,  then 
it  is  not  in  your  power  to  handle  this  situation.  Nor  can  we 
find  in  any  State  authority  to  handle  it  for  the  States.  The  sit¬ 
uation  may  arise — and  frequently  does  arise — where  the  policies 
of  two  States,  side  by  side,  radically  differ  on  these  subjects. 
You  may  find  in  one  of  the  States  as  liberal  a  standard  of  pub¬ 
lic  service  as  you  may  find  in  Washington;  you  may  find  in  some 
of  the  States  as  great  a  willingness  to  bear  their  share  of  the 
burden  as  you  find  in  Washington;  but  you  are  obliged  to  find  it 
in  all  the  States,  in  order  to  distribute  fairly  the  burden  of  sus¬ 
taining  these  public  facilities;  and  you  must  find  it  in  all  of  the 
States  in  order  to  sustain  a  confidence  in  the  regulation  of  the 
plane  or  level  of  your  revenues. 

Now,  how  is  that  to  be  brought  about?  It  is  necessary  for 
us  to  appreciate  that  the  only  question  between  national  regula¬ 
tion  and  State  regulation  is  not  embraced  in  the  mere  matter  of 
discrimination  as  to  the  terms  on  which  any  special  traffic  moves. 
The  Shreveport  doctrine  deals  with  that  aspect  of  the  case,  that 
interstate  commerce  shall  not  move  on  less  favorable  terms  than 
State  traffic  of  a  competing  shipper ;  but  there  exists  this  tre¬ 
mendous  fact,  that  if  we  are  to  sustain,  upon  a  level  of  efficiency 
approved  by  the  Federal  Government,  these  instrumentalities 
of  interstate  commerce,  there  must  be  some  authority  to  dis¬ 
tribute  equitably  among  the  users  of  that  instrumentality  the 
burdens  of  sustaining  it. 

Now,  suppose  that  is  not  the  case,  and  suppose  one  State 
says,  “What  we  have  is  good  enough  for  us and  the  needs  of 
the  Nation  and  the  needs  of  the  State  right  on  the  other  side 
of  the  border  cause  them  to  put  a  higher  standard  upon  the 
needs  of  commerce  and  upon  what  should  be  done  to  make  it 
efficient  and  helpful  in  the  public  interest;  and  suppose  the  State 
that  is  satisfied  and  is  not  progressive,  declines  to  let  any  of 
its  commerce,  even  that  part  of  its  commerce  which  is  in  com¬ 
petition  with  commerce  elsewhere,  bear  a  part  of  the  burden  of 
this  higher  standard — what  is  the  result?  The  result  is  either 
one  of  two  things:  Either  the  National  Government  and  the 
more  progressive  State  must  surrender  their  standard  of  effi- 
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ciency  for  these  instrumentalities  of  commerce,  or  if  they  do  not 
surrender  them  they  must  pay  that  part  of  the  bill  which  the 
niggardly  State  refuses  to  contribute. 

Under  your  present  system  of  regulation  we  are  helpless  in 
the  face  of  this  problem.  We  must  go  not  only  here,  but  to 
each  State  through  which  we  run  in  order  to  have  the  level  of 
our  revenues  fixed.  I  am  told  that  about  23  per  cent  of  the  reve¬ 
nues  of  the  carriers  of  the  United  States  comes  from  State  traffic. 

Senator  Poindexter.  Twenty-three? 

Mr.  Thom.  Yes.  About  15  per  cent  of  the  volume  of 
traffic  comes  from  State  traffic.  Now,  suppose  that  we  have  a 
dozen  different  policies  in  a  dozen  different  States,  bearing  upon 
the  amount  that  is  to  come  from  that  15  per  cent  in  the  volume 
of  traffic,  and  that  23  per  cent  in  the  amount  of  our  revenues? 

Senator  Pomerene.  Are  you  now  making  an  argument  in 
favor  of  continued  control  under  the  Railroad  Administration? 

Senator  Townsend.  I  was  going  to  ask  him  if  he  was  argu¬ 
ing  in  favor  of  Government  ownership.  I  want  to  ask  you  right 
there  what  percentage  of  the  States  are  wicked  ones,  in  the  sense 
that  they  will  not  cooperate  with  the  Interstate  Commerce  Com¬ 
mission  to  have  a  unified  policy?  Do  you  know  the  proportion 
of  them?  Not  all  of  the  States  fail  to  cooperate,  do  they? 

Mr.  Thom.  No;  but  a  good  many  of  them  have  rates  on  a 
very  different  level  from  that  which  the  Interstate  Commerce 
Commission  has  declared  to  be  proper  and  necessary. 

Senator  Townsend.  What  proportion? 

Mr.  Thom.  I  can  not  tell  you.  A  great  number  of  them. 

Senator  Watson.  If  it  should  become  the  policy  of  the  Gov¬ 
ernment  or  of  the  Interstate  Commerce  Commission  to  make  up 
those  deficiencies,  would  not  the  tendency  of  the  local  authorities 
be  to  cut  rates  all  along  the  line  and  let  the  General  Government 
or  the  public  make  it  up? 

Mr.  Thom.  Yes,  sir. 

The  Chairman.  The  hour  for  adjournment  having  arrived, 
the  committee  will  stand  adjourned  now  until  to-morrow  morn¬ 
ing  at  10  o’clock. 

(Whereupon,  at  12  o’clock  noon  the  committee  adjourned 
until  Friday,  January  17.  1919,  at  10  o’clock  a.  m.) 
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Testimony. 

Mr.  Alfred  P.  Thom  __  resumed. 

January  17,  1919. 

The  committee  met,  pursuant  to  adjournment,  at  10  o’clock 
a.  m.,  Senator  Ellison  D.  Smith,  presiding. 

The  Chairman.  The  committee  will  come  to  order.  Mr. 
Thom,  you  may  proceed. 

Mr.  Tiiom.  Mr.  Chairman,  while  I  have  no  objection  at  all, 
as  I  said  to  the  committee  in  the  first  instance,  to  being  inter¬ 
rupted,  I  have  concluded  that  it  would  probably  be  in  the  interest 
of  economy  of  time  if  I  would  ask  the  committee  to  let  me  pro¬ 
ceed  with  my  line  of  argument,  because  I  have  taken  up  a  great 
deal  of  time  in  getting  back  onto  the  line,  as  questions  have 
diverted  me ;  and  unless  a  question  is  necessary  at  the  moment — 
and  in  that  event  I  hope  the  committee  will  not  hesitate  to  ask  it — 
I  would  like  to  proceed  consecutively,  and  I  think  I  can  get 
through  in  comparatively  brief  time,  if  I  may  be  permitted  to 
pursue  that  course. 

The  Chairman.  You  address  that  to  the  committee.  Of 
course,  they  will  use  their  own  judgment  as  to  the  questions  they 
may  desire  to  ask. 

Mr.  Tiiom.  Yes ;  and  that  is  what  I  want  them  to  do.  I  just 
wanted  to  make  that  suggestion — that  I  think  I  will  finish  my 
opening  statement  sooner  if  1  may  pursue  my  line  of  thought 
consecutively  to  the  end. 

Judge  Prouty’s  Views. 

When  adjournment  was  taken  yesterday  1  was  trying  to 
impress  upon  the  committee  my  view  that  this  matter  of  the 
condition  of  railroad  credit  could  not  be  determined  by  a  sta¬ 
tistical  statement,  but  must  be  ascertained  by  an  intelligent  and 
sympathetic  appreciation  of  the  forces  that  were  acting  upon 
the  future  of  the  properties.  I  stated  that  no  matter  what  might 
at  the  moment  be  the  returns  on  these  properties  that  related 
to  the  past,  and  credit  always  is  based  upon  confidence  in  the 
future,  I  was  gratified  to  find  in  an  address  which  I  had  not 
previously  seen,  made  by  one  of  the  most  eminent  men  who  has 
ever  been  on  the  Interstate  Commerce  Commission — Judge 
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Prouty — a  verification  of  that  view.  This  was  an  address  made 
before  the  American  Bar  Association,  in  1907,  on  the  subject  of 
“A  Fundamental  Defect  in  the  Act  to  Regulate  Commerce,”  and 
the  paragraph  to  which  I  allude  is  as  follows ;  after  alluding  to 
something  that  he  says  is  obvious  to  all,  he  proceeds : 

What  is  not  always  so  clearly  apprehended  is  the  danger  of  de¬ 
terring  capital  from  seeking  this  form  of  investment  in  the  future. 
If  the  demands  upon  our  railroads  are  to  be  met,  enormous  sums 
must  be  expended  in  extensions  and  improvements.  These  expendi¬ 
tures  cannot  be  made  out  of  earnings;  they  must  come  largely  from 
new  money  drawn  from  the  investing  public.  The  ability  to  obtain 
this  now  and  hereafter  will  depend  upon  the  confidence  which  men 
have  in  the  security  of  their  investment.  It  is  not  enough  that 
earnings  are  ample  to-day,  if  they  are  likely  to  be  unduly  reduced  to¬ 
morrow.  Every  system  of  regulation  should  therefore  assure  cap¬ 
ital  of  just  treatment. 

Pursuing  that  line  of  thought,  I  had  asked  the  attention 
of  the  committee  to  the  facts  that  must  confront  any  investor 
when  he  is  considering  this  form  of  investment;  that  he  must 
find  that  he  could  not  control  his  expenses ;  that  he  must  find  that 
he  could  not  control  his  revenue.  I  had  referred  also  to  the  fact 
that  the  control  of  his  revenues  was  not  one  consistent  control, 
but  was  divided  among  a  great  many  different  governmental 
tribunals,  all  perchance  with  differing  policies,  and  all  actuated 
by  different  views.  I  had  alluded  to  the  amount  of  State  traffic, 
and,  just  as  I  was  concluding,  I  had  said  that  my  understanding 
was  that  about  15  per  cent  in  volume  of  the  freight  traffic  was 
State,  and  that  about  23  per  cent  of  the  revenues  were  State. 
Of  course,  that  leaves  out  the  passenger  revenues. 

Now,  I  am  told  that  about  one-half  of  the  passenger  revenues 
are  State.  And,  of  course,  that  23  per  cent  includes  the  one-half 
of  the  revenues  derived  from  the  entire  passenger  service. 

State  Rates  and  Their  Effect  on  Investment. 

Speaking  generally,  the  country  over,  State  rates  are  lower 
than  interstate  rates.  We  see  it  in  a  great  many  cases ;  we  know 
of  it  in  the  Shreveport  situation;  we  know  of  it  in  the  Natchez 
situation.  The  members  of  the  committee  will  recall  the  appear¬ 
ance  before  it  of  Senator  Reed,  of  Missouri,  to  complain  of  that 
situation  as  respects  Missouri  and  Illinois,  and  as  respects  Kansas 
City,  Mo.,  and  Kansas  City,  Kans. ;  and  we  know  of  the  situation 
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of  Memphis  and  Arkansas.  But  a  notable  case  which  illustrates 
that  has  been  decided  by  the  Interstate  Commerce  Commission — 
the  1915  Western  Rate  Advance  case,  Thirty-fifth  Interstate 
Commerce  Commission  Reports,  page  588.  There  an  applica¬ 
tion  was  made  for  an  advance  of  the  rates,  among  others,  as  1 
recall  it,  on  dressed  beef,  or  on  live  stock — maybe  it  was  live 
stock;  yes,  it  was  live  stock — and  the  Interstate  Commerce  Com¬ 
mission  concluded  that  there  ought  to  be  more  revenue  from 
that  source  than  from  other  sources ;  but  they  disposed  of  it  in 
this  way: 

No  one  denies  that  the  State  rates  are  generally  far  below  the 
interstate  rates;  yet  the  suspended  tariff  proposed  to  widen  the  gulf 
between  the  two  sets  of  rates,  and  correspondingly  to  increase  the 
burden  on  interstate  traffic,  and  proportionately  lift  the  burden  of 
the  State  traffic ;  nor  has  the  claim  been  advanced,  even  much  less 
substantiated,  that  interstate  live  stock  is  so  much  more  expensive 
as  to  justify  the  existing  excess  of  interstate  rates  over  the  intra¬ 
state  rates.  This  record  does  not  show  whether  both  the  intrastate 
and  the  interstate  live  stock  traffic  bear  their  just  proportion  of  the 
transportation  burden. 

And  then,  at  another  point  a  little  lower  down  in  the  opinion, 
they  proceed: 

It  may  be  suggested  that  in  a  number  of  other  cases  previously 
disposed  of  by  the  commission  the  discrepancy  existing  between 
State  and  interstate  rates  was  not  permitted  to  influence  the  dispo¬ 
sition  of  those  cases.  That  may  be  true,  but  it  is  also  true  that  in 
the  well-known  Shreveport  case — 

and  others  which  are  mentioned  here — 

the  relation  between  State  and  interstate  rates  was  directly  put  in 
issue  and  decided.  Considering  the  enormous  volume  of  the  traffic, 
the  unusually  wide  discrepancy  existing  between  State  and  inter¬ 
state  rates,  and  the  very  substantial  effect  which  the  lower  State 
rates  must  have  upon  the  revenue  derived  from  live  stock  by  these 
carriers,  it  may  be  said  that  the  commission  has  never  before  had 
a  case  comparable  in  this  respect  with  that  part  of  the  present  pro¬ 
ceeding  which  deals  with  the  rate  on  live  stock  and  packing  house 
products.  For  these  reasons  we  believe  that  the  difference  in  the 
level  of  State  and  interstate  rates  which  has  been  so  forcefully 
pressed  upon  our  attention  in  this  case  becomes  a  material  factor  in 
judging  of  the  propriety  of  the  proposed  increase  in  rates. 

And  the  commission  declined  to  increase  the  spread  between 
the  State  rate  and  the  interstate  rate. 

Now,  certainly  it  is  a  very  striking  fact,  which  I  have  learned 
from  what  I  consider  the  most  reliable  authority,  that  in  every 
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one  of  the  States  south  of  the  Potomac  River  and  east  of  the 
Mississippi  the  rates  are  State  made,  and  that  the  State  rates  of 
no  two  States  are  the  same.  Now,  the  inference  from  that  is 
that  here  is  an  unfair  and  unequal  distribution  of  burden  created 
by  the  States  themselves.  That  is  not  only  an  interest  of  inter¬ 
state  commerce  against  State  commerce,  but  it  is  an  interest  of 
State  against  State.  The  State  which  permits  its  traffic  to  bear 
a  higher  burden  of  transportation  charge  than  its  neighbor  is 
deeply  interested  in  having  that  burden  equalized.  It  is  a  right 
of  that  State  to  have  it  equalized.  It  is  not  only  a  right  of  the 
State  to  have  an  equalization  between  its  State  rates  and  the  rates 
of  its  sister  State,  but,  inasmuch  as  the  largest  interest  of  every 
State  is  in  interstate  traffic,  it  is  in  the  interest  of  every  State  to 
have  the  inequality  of  burden  between  its  interstate  traffic  and 
State  traffic  of  other  States  equalized. 

This  is  no  question  of  violating  State  rights ;  it  is  no  question 
of  invading  State  prerogatives.  It  is  a  question  of  whether  or  not, 
in  a  matter  of  common  interest  to  many  States,  one  State  can  be 
permitted  to  determine  the  standard  of  charge  and  the  propor¬ 
tion  of  burden — the  proportion  of  the  common  burden— which 
it  will  bear.  Of  course,  if  Government  ownership  comes  there 
will  be  no  State  question  at  all,  because,  necessarily,  if  it  is  Gov¬ 
ernment  ownership,  it  will  be  by  the  National  Government,  and 
the  National  Government  will  control  the  whole  field,  except 
in  so  far,  of  course,  as  it  might  elect  to  surrender  the  power  to 
a  State  to  make  an  inequality  of  burden,  which  is  hardly  con¬ 
ceivable. 

Field  of  Investors  Is  Limited. 

Now,  another  thing  that  is  the  matter  with  railroad  securi¬ 
ties  as  an  investment  is  the  fact  that  necessaiily  the  spirit  of  hope 
has  been  taken  out  of  them.  There  remains  no  chance  for  specu¬ 
lation  ;  there  remains  no  chance  for  large  gains  due  to  special 
management.  The  whole  of  that  portion  of  capital  that  is  influ¬ 
enced  in  respect  to  the  matter  of  its  investment  by  the  hope  of  a 
speculative  return  is  put  to  one  side.  We  know  there  is  a  large 
amount  of  capital  that  is  influenced  by  hope  of  speculative  return. 
There  is  no  field  for  that  any  longer  in  railroad  securities.  There 


is  no  longer  any  possibility  of  creating  that  hope  in  railroad  in¬ 
vestment.  Tou  are  confined  in  the  matter  of  your  railroad  invest¬ 
ment  to  that  class  of  capital  that  will  be  satisfied  with  a  small 
and  an  assured  return.  Money  making  in  railroad  investments 
is  no  longer  possible. 

All  the  investor  in  railroad  securities  has  a  right  to  expect  is 
a  moderate  but  an  assured  return ;  but  you  can  not  attract  the 
man  who  will  be  satisfied  with  a  moderate  return  unless  you  add 
to  that  the  element  of  certainty.  The  man  who  will  accept  un¬ 
certainty  is  the  man  who  is  rewarded  for  it  by  a  speculative 
expectation,  and  when  you  get  to  that  class  of  investors  who  will 
be  satisfied  with  a  moderate  return  you  have  got  to  give  them 
an  assurance  of  certainty  as  to  that  return. 

Now,  that  is  a  great  limitation  upon  railroad  credit.  It 
excludes  from  it  a  vast  amount  of  active  capital. 

Another  one  of  our  difficulties  in  this  matter  of  railroad 
credit  is  the  territorial  limitations  upon  it.  There  are  vast  reaches 
in  this  country  where  there  is  no  investment  in  ra'ilroad  securities. 
I  will  illustrate  that.  Since  the  income-tax  law  was  passed  it 
has  been  possible  to  trace  the  ownership  of  a  block  of  $100,000,000 
of  the  bonds  of  one  of  these  carriers.  It  is  a  carrier  of  the  South, 
and  only  3j4  per  cent  of  that  $100,000,000  of  bonds  is  held  in 
the  South.  To  a  smaller  degree  that  is  true  of  the  West;  and  as 
to  our  immediate  future,  the  whole  of  the  European  financial 
market  is  closed  to  us  because  they  need  everything  at  home. 
So  that  in  your  dealing  with  this  question  it  is  a  factor  for  you 
to  consider  where  the  money  territorily  is  to  come  from  and 
whether  the  whole  financial  strength  of  this  Nation  is  available 
for  it. 

Certain  sections  of  the  country  have  gotten  into  the  habit  of 
investing  in  other  directions. 

Senator  Underwood.  Mr.  Thom,  I  am  interested  in  that 
statement  for  this  reason :  I  understand  how  you  ascertained  the 
ownership  of  this  stock,  if  you  took  the  trouble  to  do  it - 

Mr.  Thom  (interposing).  Bonds. 

Senator  Underwood.  Yes ;  these  bonds,  I  should  have  said. 
But  did  you  ascertain  from  the  point  of  payment  of  the  dividends, 
or  from  the  actual  residence  of  the  owner? 
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Mr.  Thom.  I  did  not  do  it. 

Senator  Underwood.  I  mean,  was  it  ascertained  in  the  one 
way  or  the  other,  by  some  one  else? 

Mr.  Thom.  I  do  not  know'.  The  statement  was  made  to  me 
that  the  ownership  of  the  bonds  was  traced,  and  that  it  was  as  I 
have  stated  it. 

Senator  Underwood.  It  might  be  possible,  for  instance,  if  I 
own  a  bond  of  one  of  these  southern  railroads,  that  the  dividend 
would  be  paid  in  New  York? 

Senator  Kellogg.  You  mean  the  interest? 

Senator  Underwood.  Yes;  the  interest  dividend.  Is  that 
where  you  trace  the  ownership? 

Mr.  Thom.  Oh,  no.  You  trace  the  ownership  through  the 
income-tax  certificate,  which  must  be  signed  by  the  owner. 

Senator  Underwood.  Yes;  but  it  is  a  question  of  where  that 
goes  with  the  certificate. 

Mr.  Thom.  No;  not  where  it  goes  with  the  certificate.  You 
have  to  put  upon  your  income-tax  certificate  the  name  of  the 
owner  of  the  bond,  with  his  address,  and  it  is  through  that  process 
that  this  thing  was  done. 

Senator  Underwood.  That  is  what  I  wanted  to  know.  I 
wanted  to  know  whether  it  came  from  those  certificates. 

Mr.  Thom.  Yes;  it  came  from  the  certificates. 

Now,  I  digress  from  the  general  line  of  my  argument  for  a 
moment  to  call  your  attention  to  this  fact:  Many  men’s  minds 
drift  to  the  prices  of  outstanding  bonds  or  stocks  of  railroads 
to  ascertain  what  their  credit  is.  Now,  they  find,  when  they  go 
to  the  bond  list,  that  the  prices  of  railroad  bonds  compare  or  keep 
up  well  with  the  prices  of  other  bonds,  and  the  conclusion  is 
accepted  that  that  means  that  the  railroad  credit  is  equal  to  the 
credit  of  these  other  companies.  The  outstanding  bonds  of 
railroads  is  the  thing  that  you,  in  your  legislative  capacity  here, 
are  not  interested  in  at  all.  Those  bonds  are  bonds  of  preferred 
lien ;  they  have  already  been  disposed  of ;  they  have  their  market 
price  made  for  them  by  the  security  which  they  ha\e.  Now, 
when  you  deal  with  the  question  of  railroad  credit  all  the  se¬ 
curity  represented  by  outstanding  bonds  is  swept  aside  and  you 
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are  dealing  with  the  balance.  You  are  dealing  with  what  is  left. 
You  are  dealing  with  a  condition  where  junior  bonds  have  to  be 
placed  upon  these  properties  and  where  the  question  is  how 
they  can  be  sold.  You  are  dealing  with  a  margin. 

Senator  Underwood.  Along  that  line,  Mr.  Thom,  have  you 
any  idea  of  how  much  of  the  present  outstanding  bonded  indebt¬ 
edness  or  indebtedness  of  the  railroads — 1  will  not  say  “bonded 
indebtedness,”  because  the  whole  indebtedness  is  what  we  are 
covering — is  bonds  that  are  on  long  term,  and  how  much  of  the 
indebtedness  is  on  short-term  notes  or  maturing  bonds? 

Mr.  Thom.  I  will  have  to  get  that  for  you,  Senator.  I  do 
not  know.  A  very  large  amount  is  on  outstanding  bonds. 

Senator  Underwood.  I  thought  there  were  a  very  large 
number  of  railroad  securities  maturing  right  at  this  period.  Are 
there  not? 

Mr.  Thom.  I  should  not  be  surprised;  but  they  have  their 
lien ;  they  have  the  lien  which  they  had  when  they  were  issued, 
and  those  which  are  maturing  now  are  probably  the  underlying 
bonds — the  best  of  all — and  they  have  a  preferred  lien. 

But,  more  than  that,  you  are  interested  in  this  question ; 
you  are  interested  in  the  question  of  whether  or  not  you  can  sell 
the  stock  of  these  companies,  in  dealing  with  this  question  of 
credit.  The  danger  line  has  already  been  passed  as  to  the  com¬ 
parison  of  the  debt  and  the  stock.  More  than  60  per  cent  of  out¬ 
standing  securities  is  in  bonds.  In  1900  it  was  less  than  50  per 
cent,  and  when  I  say  “60  per  cent”  I  mean  60  per  cent  of  the 
net  outstanding  capital,  eliminating  duplicate  holdings.  Now,  in 
1900  it  was  forty-nine  and  a  fraction.  It  has  grown  now  until  it 
is  over  60.  And  so  you  see  the  prices  of  the  stock,  which  indicate 
the  margin,  all  the  time  declining.  You  see  the  proportion  of 
capital  which  is  evidenced  by  bonds  all  the  time  increasing;  and 
we  have  got  the  problem  before  us  of  what  we  can  do  to  invite 
input  of  capital  into  these  properties  on  stock,  so  as  to  restore 
that  equilibrium. 

Now,  let  us  look  at  some  of  the  facts  which  we  must  give 
importance  to  in  considering  this  question  of  the  real  condition 
of  railroad  credit.  In  the  first  place,  we  see  the  fact  that  in  the 
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years  1915  and  1916  there  was  a  smaller  mileage  construction 
in  this  country  than  had  ever  occurred  before  in  its  history  since 
1848,  except  during  the  period  of  the  Civil  War — not  as  much 
as  a  thousand  miles.  We  have  the  additional  fact  that  the  Penn¬ 
sylvania  Railroad  Co.  has  not  been  able  to  dispose  of  a  share  of 
stock  for  five  and  a  half  years.  And  let  us  look  at  the  capitaliza¬ 
tion  of  that  company.  The  capitalization  of  the  Pennsylvania 
Railroad  is  75  per  cent  stock  and  25  per  cent  indebtedness. 

Senator  Cummins.  Is  what? 

Mr.  Thom.  Seventy-five  per  cent  stock  and  25  per  cent  in¬ 
debtedness.  That  fact  accounts  for  their  being  able  to  sell  an 
issue  of  $50,000,000  the  other  day. 

Senator  Poindexter.  Of  bonds? 

Mr.  Thom.  Of  bonds;  because  of  the  immense  dispropor¬ 
tion  in  favor  of  their  stock  issues  over  their  indebtedness. 

Now,  for  five  and  a  half  years  that  company  has  not  been 
able  to  sell  one  share  of  stock. 

Take  the  New  York  Central.  The  New  York  Central  is 
about  the  other  way.  There  is  about  seventy-odd  per  cent  of  its 
capitalization  in  bonds  and  25  per  cent  or  more  in  stock.  When 
their  stock  was  recently  selling  above  par  they  thought  they 
would  be  able  to  raise  some  money  by  putting  out  $25,000,000 
more  of  stock.  They  offered  it  on  the  market,  and  immediately 
the  stock  dropped  below  par,  and  they  had  to  withdraw  the  issue. 

In  the  year  1917  the  Southern  Railway  Co.  was  confronted 
with  this  situation:  The  entire  improvement  fund  available  to 
that  company  was  evidenced  by  its  development  in  general  mort¬ 
gage  4  per  cent  bonds.  Those  bonds  fell  so  low — below  60— that 
it  could  not  be  justified  in  selling  them  in  order  to  produce  an 
improvement  fund.  An  effort  was  then  made  to  issue  another 
mortgage,  as  interest  rates  had  fallen,  of  5  per  cent  bonds  to 
take  the  place  of  this  4  per  cent  bond,  and  every  arrangement 
was  made  to  put  that  bond  on  the  market,  but  when  the  time  came 
to  launch  the  loan  they  found  it  was  utterly  impossible  to  do  so, 
and  they  had  to  withdraw  it. 

I  have  attempted  to  depict  this  condition  of  railroad  credit 
so  that  you  may  have  before  you  at  least  mv  point  of  view  with 
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respect  to  the  problem  in  establishing  a  new  system  of  dealing 
with  these  railroads. 

Senator  Watson.  How  can  we  by  legislation  change  or  im¬ 
prove  that  condition? 

Mr.  Thom.  Well,  that  is  the  very  point  that  I  want  to  argue 
now,  Senator.  I  say,  there  is  your  condition.  Now,  you  must, 
if  you  are  going  to  deal  successfully  with  this  problem,  meet 
that  situation,  it  seems  to  me,  in  some  way.  It  calls  for  a  calm, 
dispassionate  consideration  of  existing  systems  of  regulation.  It 
is  a  delicate  matter  to  handle,  because  what  is  said  may  be  inter¬ 
preted  into  criticism  of  men  or  administration,  whereas  that  is 
not  my  purpose  and  I  am  not  considering  the  question  from  that 
standpoint.  I  think,  in  a  matter  of  such  solemn  consequence  to 
the  future  of  this  country  as  is  a  successful  method  of  dealing 
with  the  facilities  of  transportation,  it  calls  for  frankness  and 
fearlessness  and  an  analysis  of  their  defects  and  an  appraisal 
of  their  merits  and  a  determination  upon  the  question  of  whether 
or  not  they  are  adequate  for  the  national  exigencies  at  the  time. 

Judge  Prouty  on  Interstate  Commerce  Commission. 

What  I  shall  say  will  be  devoted  to  a  criticism  of  systems 
and  not  of  men.  Now,  I  am  somewhat  emboldened  as  to  the 
propriety  of  that  course  by  a  criticism  of  the  system  now  existing 
made  by  the  eminent  man  to  whom  I  alluded  just  now — Judge 
Prouty — in  which  he  points  out  the  defects  in  the  present  system, 
from  his  standpoint,  and  makes  practically  the  same  suggestion 
as  to  a  cure  for  them  that  I  shall  ask  you  to  adopt. 

In  1907  he  said,  in  the  address  to  which  I  have  just  alluded, 

this : 

The  conclusion  of  the  whole  matter  is  this:  If  the  Interstate 
Commerce  Commission  is  vested  with  a  jurisdiction  so  tremendous 
in  extent  and  of  such  finality,  every  effort  should  be  made  to  provide 
a  body  adequate  to  the  trust.  That  commission  under  the  present 
law  is  charged  with  two  sets  of  duties,  requiring  diverse  qualifica¬ 
tions  for  their  discharge.  It  stands,  first,  as  representative  of  the 
Government  to  see  that  these  highways  are  in  fact  public.  It  is 
commanded  to  enforce  the  provisions  of  the  act  to  regulate  com¬ 
merce.  It  must  see  that  rates  are  reasonable  and  just;  that  the 
practices  and  regulations  of  railways  are  not  oppressive;  that  the 
penalties  provided  by  the  act  are  enforced.  In  the  near  future  its 
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powers  must  be  extended  to  the  operation  of  the  railways  as  well. 
These  duties  are  largely  executive.  They  can  best  be  discharged 
by  a  single  head,  responsible  to  the  Executive  and  answerable  to 
the  spur  of  popular  criticism. 

Senator  Cummins.  What  is  that? 

Mr.  Thom.  “Answerable  to  the  spur  of  popular  criticism.” 
He  then  continues : 

Second,  this  commission  is  in  essence  a  judicial  tribunal,  which 
hears  and  decides  complaints.  The  qualifications  of  such  a  body  are 
the  exact  opposite  of  the  other.  Its  membership  should  be  numer¬ 
ous,  so  that  its  decisions  may  be  the  resultant  of  independent  minds. 
It  should  be  entirely  withdrawn  from  all  political  and  personal  in¬ 
fluences,  and  it  should  have  time  for  the  deliberate  consideration  of 
the  matters  coming  before  it. 

I  very  much  doubt  whether  the  same  body  can  properly  dis¬ 
charge  both  these  functions.  In  the  end  it  will  either  become  remiss 
in  its  executive  duties  or  will  in  the  zeal  of  those  become  unfit  for 
the  dispassionate  performance  of  its  judicial  functions.  Whatever 
may  have  been  true  in  the  past,  the  time  has  come  when  the  com¬ 
mission  should  be  relieved  of  all  its  duties  except  the  hearing  and 
deciding  of  complaints. 

There  are  several  ways  in  which  this  might  be  accomplished 
The  commission  itself  might  perhaps  be  reorganized  and  its  duties 
divided.  Its  executive  functions  could  be  transferred  to  a  bureau 
in  some  department.  I  have  myself  thought  that  a  new  department 
should  be  created.  Such  a  department  would  from  the  first  have 
occupation  in  plenty.  No  department  would  be  oftener  applied  to 
by  all  classes,  nor  would  any  be  of  more  service  to  the  whole  public, 
railways  and  patrons  alike.  In  beginning  this  paper  I  had  intended 
to  refer  more  in  detail  to  this  matter,  but  my  limit  has  been  reached 
before  my  subject,  and  I  can  only  urge  the  desirability  of  accom¬ 
plishing  the  thing  in  some  manner. 

Now,  it  seems  to  me  that  the  very  organization  of  the  Inter¬ 
state  Commerce  Commission,  and  of  all  commissions,  incapaci¬ 
tates  it  or  the  performance  of  duties  in  respect  to  business  in 
the  future.  When  the  Interstate  Commerce  Commission  was  or¬ 
ganized  the  thought  in  the  public  mind  was  that  it  was  necessary 
to  have  a  body  of  repression  and  correction.  The  public  opinion 
has  advanced  to  the  point  where  you  want  not  only  a  body  of 
repression  and  correction  but  a  body  of  guidance  of  future 
conduct. 

Now,  Mr.  Clark,  in  his  wonderful  testimony  given  here  a 
few  days  ago,  which  made  us  all  renew  our  admiration  and 
respect  for  him,  likened  the  duties  of  his  commission  to  the  duties 
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of  this  committee,  fie  said  he  thought  that  a  wiser  conclusion 
could  be  arrived  at  by  a  number  of  men  on  a  commission  than  by 
one  man,  just  as  this  committee  could  arrive  at  a  wiser  conclusion 
than  one  man  could  arrive  at;  and  he  likened  it  also  to  the 
Supreme  Court  of  the  United  States.  The  fundamental  thing 
that  a  court  does  is  to  deal  with  the  past,  and  it  is  organized  for 
that  purpose.  It  deals  with  controversies  that  have  arisen,  in 
every  aspect  of  its  activities,  except  its  injunctive  one,  and  there 
it  is  given  the  attribute  of  possible  prompt  action  by  the  ability 
to  issue  in  advance  a  preliminary  order. 

Now,  if  we  are  to  succeed  in  the  private  management  of 
these  properties,  we  must  have  the  opportunity  for  prompt  action. 
We  must  be  able  to  adapt  our  business  methods  quickly  to  busi¬ 
ness  conditions.  We  can  not  wait,  if  we  are  to  be  successful 
in  business,  for  such  deliberations  as  the  Supreme  Court,  for  ex¬ 
ample,  takes  in  reference  to  its  cases. 

Argument  for  Secretary  of  Transportation. 

Now,  I  sympathize  with  every  word  Mr.  Clark  said  in  respect 
to  the  time  that  that  commission  has  taken  in  deciding  cases. 
Unless  the  commission  is  willing  to  avail  itself  of  its  reservoir 
of  accumulated  information  and  to  act  at  once  on  these  enormous 
questions  without  hearing — why,  manifestly,  hearings  take  time, 
and  I  do  not  doubt,  as  he  said,  that  a  great  deal  of  the  time 
which  the  Interstate  Commerce  Commission  has  taken  in  deciding 
these  tremendous  cases  has  been  because  of  applications  of  the 
lawyers  of  the  carriers,  and  of  other  lawyers,  for  time  in  which 
to  prepare  and  present  their  cases.  It  is  inseparable  from  the 
situation ;  it  is  an  outgrowth  of  the  system. 

Senator  Underwood.  Mr.  Thom,  if  it  does  not  interrupt  you, 
I  would  like  to  ask  you  a  question  right  there.  Do  we  not  reach 
the  dividing  line  right  at  that  point  between  a  government  of  law 
and  a  government  of  men,  as  to  whether  we  are  going  to  leave 
these  important  questions  unrestricted  to  a  man  to  decide  or 
whether  the  Congress,  exercising  its  function,  is  going  to  establish 
certain  rules  of  law  for  the  government  of  these  carriers  and 
then  have  men  decide  whether  or  not  the  carrier  is  within  the 
rules  of  the  law?  Tn  other  words,  if  we  are  going  to  leave  the 
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unrestricted  right  of  men  to  govern  these  properties,  there  may 
be  a  very  strong  argument  for  one-man  government  and  one-man 
executive ;  but  if  we  are  going  to  establish  the  basis  by  law  for 
certain  rules  and  regulations  that  must  be  complied  with  and 
lived  up  to,  then  do  we  not  want  a  court  decision  from  a  body  of 
men  to  determine  whether  they  are  within  the  law  or  not  .J 

Mr.  Thom.  Senator,  if  you  will  pardon  me,  I  propose  to 
deal  with  that  question  when  I  come  to  it. 

Senator  Underwood.  I  did  not  wish  to  interrupt  you;  but  I 
did  not  want  you  to  overlook  that,  because  that  thought  is  in  my 
mind,  and  I  wanted  it  cleared  up. 

The  Chairman.  Senator  Underwood,  you  were  not  present 
when  Mr.  Thom  requested  that,  as  far  as  possible,  he  be  allowed 
to  make  his  argument  and  then  have  questions  propounded  to 
him  after  he  concludes  his  preliminary  statement? 

Senator  Underwood.  I  am  very  glad  to  conform  to  Mr. 
Thom’s  wishes  in  that  respect.  I  was  not  here  when  he  made 
the  request,  or  I  would  not  have  interrupted  him. 

Mr.  Thom.  It  was  simply  in  the  interest  of  the  saving  of 
time,  Senator.  I  shall  be  very  glad  to  answer  all  these  questions 
afterwards,  or  even  now,  if  you  desire. 

Senator  Underwood.  No  :  I  did  not  happen  to  be  in  my  seat 
at  the  time  you  made  the  request. 

Mr.  Thom.  My  argument  is  that  if  we  are  to  succeed  as  a 
business  enterprise,  the  machinery  which  controls  us  must  be 
suitable  for  prompt  and  adaptable  action ;  it  must  be  able  to  act 
with  as  near  an  approximation  to  what  a  business  man  would 
do  in  the  control  of  his  own  business  as  the  exigencies  of  the 
public  interest  will  permit. 

Now,  we  have,  I  think,  in  the  commission  form  of  govern¬ 
ment  and  regulation,  lost  sight  of  that  essential  requirement  of 
business  conditions.  We  have  organized  the  bodies  of  regula¬ 
tion  on  the  basis  of  deliberation  and  on  the  basis  that  no  business 
step  can  be  taken  until  the  end  of  deliberation,  be  it  six  months  or 
be  it  a  year. 

Now,  there  is  a  situation  which  I  believe  you  gentlemen  will 
have  to  deal  with.  You  will  have  to  determine,  first,  whether 
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or  not  it  is  a  fatal  obstacle  in  the  way  of  business  success  to  have 
taken  away  from  business  management  the  opportunity  of  ready 
adaptation  to  changing  conditions ;  and  then  you  will  have  to 
determine  whether  or  not  it  is  possible  to  create  such  machinery 
as  will  give  a  capacity  for  promptness  to  governmental  regulation. 

Now,  there  is  another  thing  which  I  think  is  a  weakness  in 
the  Interstate  Commerce  Commission  and  in  the  commissions 
of  the  several  States.  I  think  they  are  too  dependent  upon  the 
power  which  has  their  life  or  death  in  its  hands.  They  may  be 
brave  enough  to  withstand  influence,  but  if  you  are  going  to  deal 
with  systems,  you  ought  to  establish  systems  where  they  will  not 
be  called  upon  for  courage  in  order  to  perform  independently 
their  duties.  Now,  I  will  illustrate  what  I  mean :  I  was  thrown 
a  little  while  ago  with  a  man  who  had  had  a  long  and  successful 
experience  as  a  commissioner  of  one  of  the  States.  He  retired 
from  the  position  with  the  respect  and  confidence  of  everybody, 
so  far  as  I  know. 

I  think  it  is  the  history  of  his  State  that  they  were  inclined 
to  deal  in  a  businesslike  way,  as  far  as  possible,  with  these  instru¬ 
mentalities  of  commerce,  and  he  told  me  this:  He  said.  “There 
never  was  a  movement  in  the  commission,  of  which  I  was  a 
member,  to  increase  rates,  that  it  was  not  immediately  followed 
by  a  bill  in  the  legislature  to  abolish  the  commission,”  and  that 
when  the  question  came  up,  which  ought  to  be  decided  on  its 
merits,  of  whether  the  railroads,  in  the  public  interest,  required 
greater  revenues,  that  question  had  to  be  decided  with  the  guillo¬ 
tine  over  the  heads  of  the  men  that  had  to  decide  it. 

We  do  not  have  to  go  very  far  from  home  in  determining  this 
question  of  the  dependence  of  commissions  on  the  favor  of  legis¬ 
lative  bodies.  We  all  recall  that  in  1917,  when  an  application  was 
made  to  the  Interstate  Commerce  Commission  for  an  increase  of 
rates,  and  that  body  had  the  matter  under  consideration,  and  it 
was  suggested  in  some  quarters  that  there  was  a  favorable  pros¬ 
pect  of  having  the  rate  increase  granted,  you  gentlemen  know, 
of  your  own  knowledge,  that  resolutions  were  introduced  in  the 
Senate  for  an  inquiry — a  congressional  inquiry  into  that  question. 
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Now,  what  does  that  mean?  Let  us  be  frank.  What  does 
that  mean?  Here  was  the  Senate,  which  must  confirm  the  ap¬ 
pointment  of  any  man  to  membership  on  the  Interstate  Com¬ 
merce  Commission;  and  here  was  a  matter  before  the  commis¬ 
sion,  in  its  official  capacity,  which  ought  to  be  determined  on  its 
merits,  and  a  resolution  is  introduced  which  serves  notice  that 
any  decision  of  that  case  in  a  particular  way  is  going  to  be  made 
the  subject  of  senatorial  inquiry,  and  that  inquiry  by  the  body 
that  has  the  power  of  life  and  death  over  the  members  of  the 
commission ! 

Is  it  too  strong  a  characterization  of  that  action  to  say  that 
thereby  there  was  established,  or,  at  least,  was  capable  of  estab¬ 
lishment,  a  system  of  terrorism  over  the  commission  in  the  matter 
of  the  decision  of  a  case  before  it? 

Now,  gentlemen,  we  think  that  a  bureau  of  Government  oc¬ 
cupying  that  exposed  position,  which  may  be  attacked  by  the  body 
that  holds  authority  over  its  very  existence,  or  the  confirmation 
of  its  successive  members,  as  they  come  before  it  for  approval, 
is  not  in  possession  of  that  independence  which  must  obtain  if 
these  transportation  interests  are  to  be  put  upon  a  sound  and 
stable  foundation. 

We.  therefore,  do  not  think  that  the  governmental  authority 
in  respect  to  these  matters  ought  to  be  exercised  through  a  mere 
bureau  of  the  Government.  We  think  a  bureau  is  in  too  exposed 
a  position.  It  does  not  possess,  in  its  very  organic  creation,  the 
capacity  for  independence  and  businesslike  judgment  which  this 
problem  calls  for,  and  we  turn  elsewhere  to  see  what  we  can 
suggest  to  strengthen  that  situation.  We  think  that  we  are  safe 
in  saying  that  the  higher  the  position  a  man  occupies  in  the  Gov¬ 
ernment  the  greater  is  his  opportunity  for  courage  and  the  greater 
is  his  sense  of  responsibility.  I  think  if  you  will  look  through 
the  gradations  of  your  legislative  life  you  will  find  that  the  men 
who  get  to  the  top  are  capable  of  a  broader  outlook,  more  courage¬ 
ous  action,  and  are  more  responsive  to  the  calls  of  responsibility. 
We  think  that  goes  throughout  the  whole  political  fabric.  In 
saying  that  we  recognize  that  we  can  not  get  away  from  politics. 
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The  very  warp  and  woof  of  our  national  life  is  politics.  It 
is  a  Government  by  politics ;  but  there  is  a  difference  between 
petty  politics  and  great  politics.  We  know  that  when  you  regulate 
us  you  must  regulate  us  through  political  agencies ;  but  our  plea 
to  you  is  that  you  regulate  us  by  political  agencies  that  are  the 
highest,  the  strongest,  and  the  most  responsible,  and  we  therefore 
ask  of  you  that  in  the  fundamental  matters  to  which  I  shall  call 
your  attention  you  create  a  department  of  this  Government  and 
put  over  it  a  Secretary  of  Transportation  who  shall  discharge  the 
duties  which  I  shall  outline  in  a  few  moments. 

We  believe  that  we  will  find  more  strength  at  the  President’s 
table  than  we  will  in  a  bureau  of  the  Government — strength  not 
only  in  our  favor  when  we  are  right,  but,  you  must  also  realize, 
strength  against  us  when  we  are  wrong — because  the  policies 
then  will  be  the  policies  of  the  national  administration.  Is  it  not 
true  that  transportation  is  one  of  the  great  interests  of  the  people? 
We  have  just  seen  that,  in  time  of  war,  it  was  essential  to  the 
armies  and  the  navies  and  the  victory.  In  time  of  peace  it  is 
more  necessary,  day  by  day,  than  the  armies  and  the  navies.  It  is, 
to  use  the  language  of  the  President,  “the  one  common  interest 
of  our  vffiole  industrial  life.”  You  have  a  member  of  the  Presi¬ 
dent’s  cabinet,  sitting  at  his  table,  to  represent  the  interests  of 
commerce ;  you  have  a  member  of  his  cabinet,  sitting  there  at 
his  table,  to  represent  the  interests  of  the  Army  and  of  the 
Navy;  you  have  one  sitting  there  to  represent  the  interests  of 
agriculture. 

Why  is  it  that  transportation  is  not  of  sufficient  importance 
and  of  sufficient  dignity  to  be  represented  there  also?  Why 
ought  not  the  question  of  the  adequacy  and  sufficiency  of  trans¬ 
portation  facilities,  upon  which  the  vffiole  country  is  dependent, 
be  of  sufficient  importance  to  have  a  man  sitting  there,  charged 
with  the  duty  of  seeing  that  they  are  adequate,  and  making  his 
position  on  the  subject  a  matter  of  national  policy?  By  that 
means  every  interest  of  transportation — and  I  do  not  mean  pri¬ 
vate  interests ;  I  am  discussing  public  interests — every  interest  of 
transportation  which  he  recognizes  will  be  a  matter  that  he  can 
bring  at  once  to  the  attention  of  the  President,  to  debate  in  his 
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cabinet,  and  to  the  test  of  whether  or  not  it  will  be  made  a  matter 
of  national  administration  policy.  Charge  him  with  the  duty  of 
seeing  that  the  people  of  this  country  and  the  commerce  of  this 
country  are  adequately  supplied  with  transportation  facilities,  and 
you  have  him  in  a  position  where  he  is  the  least  amenable  to 
petty  political  conditions  or  forces,  where  he  has  the  largest 
sense  of  responsibility,  and  where  his  opportunity  to  make  a 
national  need  a  national  policy  is  made  possible. 

Now,  we  feel  that  the  creation  of  such  a  department,  with 
a  secretary  at  its  head,  will  enable  us  to  have  promptness  in  the 
adaptation  of  our  relationship  to  the  recurring  and  changing 
business  conditions  of  the  country.  We  feel,  too,  that  where 
we  are  right  the  battle  will  not  be,  as  heretofore,  between  us,  in 
our  weakness,  and  the  shipping  public,  or  whoever  else  opposes 
us  on  the  other  side;  but  the  thing  will  be  determined  on  a  wise 
national  policy,  and  will  be  fought  out,  with  the  administration 
on  one  side  and  its  opponents  on  the  other.  All  we  have  got  to 
do,  in  order  to  avail  ourselves  of  that  opportunity,  is  to  be  right 
in  our  contention — and  we  ought  to  have  the  responsibility  put 
upon  us  of  being  right  or  wrong.  But  where  we  are  right,  there 
ought  to  be  machinery  that  will  see  to  it— and  which  is  strong 
enough  to  see  to  it — that  the  policies  which  are  right  shall  come 
into  effective  operation,  in  the  interest  of  the  public. 

Now,  I  am  told  that  there  will  be  opposition  to  this  from 
two  sources:  one,  one  of  the  political  parties,  and  the  other  the 
other  political  party.  [Laughter.] 

Senator  Cummins.  It  is  comprehensive,  anyhow,  is  it  not? 

Senator  Watson.  Yes ;  it  is  comprehensive. 

Mr.  Thom.  That  each  one  of  the  political  parties  would 
hesitate  to  trust  such  authority  as  this  in  the  hands  of  the  other. 
I,  of  course,  do  not  know  how  that  is.  I  hope  it  is  not  true,  but 
if  there  is  any  apprehension  on  this  subject  I  believe  it  to  be  ex¬ 
aggerated.  I  do  not  believe  that  the  fact  of  there  being  created 
a  secretary  of  transportation,  with  his  seat  at  the  President’s 
table,  will  give  such  a  political  advantage  to  the  administration 
as  might  be  supposed.  It  is  not  proposed  that  he  shall  have  any 
relationship  with  the  great  army  of  employees ;  he  would  have 
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no  right  to  give  orders  to  them.  Their  relationship  to  the  com¬ 
panies  will  be  the  same  as  heretofore,  and  if  he  should  attempt 
to  intimidate  or  to  control  the  managements  then  we  all  know 
that  the  managements  can  not  intimidate  and  control  the  em¬ 
ployees. 

Senator  Townsend.  I  did  not  get  that  sentence.  “Can”  or 
“can  not”? 

Mr.  Thom.  Can  not.  The  employees  have  their  own  indi¬ 
vidual  policies  and  their  own  individual  politics;  and  the  danger 
of  creating  a  political  machine,  which  could  hand  from  one  party 
to  the  other,  accordingly  as  they  are  in  power,  the  votes  of  the 
employees,  is,  in  my  opinion,  vastly  exaggerated.  I  do  not  believe 
it  is  possible. 

We  had  a  little  instance  the  other  day :  There  was  a  member 
of  the  President’s  Cabinet,  not  with  the  limited  authority  which 
we  are  suggesting  shall  be  given  to  the  secretary  of  transporta¬ 
tion,  but  with  a  direct  relationship  to  every  railroad  employee  in 
the  land.  I  have  no  reason  to  believe  that  any  attempt  was  made 
to  influence  them;  but  I  believe  that  if  an  effort  had  been  made 
to  influence  them,  the  result  of  the  election  would  not  have  been 
different  from  what  it  was.  And  we  had  an  election  in  Congress 
the  other  day  in  which,  notwithstanding  this  relationship,  the 
opposing  party  was  successful. 

Senator  Poindexter.  Probably  it  was  on  account  of  that 
relationship. 

Mr.  Tiiom.  Then,  if  that  be  so,  one  party  ought  to  be  very 
glad  to  see  the  other  have  the  secretary  of  transportation — if  it  is 
a  disadvantage.  [Laughter.]  And  I  believe  the  truth  lies  there, 
Senator  Poindexter.  I  believe  that  if  any  man  in  the  President’s 
cabinet  should  attempt  to  use  his  power  to  band  together  a  great 
political  force  of  the  employees,  it  would  be  so  resented  by  the 
other  American  people  and  by  the  employees  themselves,  that  it 
would  be  a  disadvantage,  instead  of  an  advantage. 

Senator  Cummins.  Does  that  mean  that  this  man  did  that, 
and  met  with  that  fate? 

Mr.  Thom.  No.  I  said  expressly  that  I  did  not  believe  he 
made  any  such  effort ;  but  I  am  talking  about  the  country  having 
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gone  through,  without  material  difficulty  or  danger,  a  situation 
with  a  member  of  the  cabinet  controlling  the  railroads. 

Now,  gentlemen,  those  are  our  reasons  for  favoring  a  secre¬ 
tary  of  transportation.  I  ask  your  very  earnest  consideration  of 
them.  You  are  dealing  with  a  great  problem;  you  are  dealing 
with  a  difficult  problem.  It  is  a  situation  where  strength  must 
be  brought  to  it ;  it  cannot  be  left  to  struggle  along  and  stagger 
and  fall  because  of  faulty  regulation. 

Now,  consider  whether  you  will  not  be  strengthening  this 
great  industry  and  promoting  the  public  interest  by  creating  a 
responsible  cabinet  officer  whose  duty  it  shall  be  to  look  out  for 
the  adequacy  of  your  transportation  facilities  and  to  be  responsible 
for  them. 

Position  of  Interstate  Commerce  Commission  With  Reference  to 
Secretary  of  Transportation. 

Now,  the  next  question  arises,  What  ought  the  Interstate 
Commerce  Commission  to  do  if  that  plan  is  adopted?  To  what 
duties,  necessarily,  does  the  adoption  of  that  idea  relegate  the 
Interstate  Commerce  Commission? 

It  relegates  them  to  the  position  which  is  outlined  in  Mr. 
Prouty’s  statement,  to  which  I  have  alluded.  I  do  not  think 
that  American  public  opinion  will  accept  the  view  of  an  uncon¬ 
trolled  head,  of  an  uncontrolled  secretary  of  transportation.  I 
think,  in  order  to  satisfy  public  opinion,  there  must  be  a  check 
upon  an  officer  with  that  authority  and  power.  Now,  where 
ought  that  check  to  be  found?  It  ought  to  be  found  in  a  de¬ 
liberative  body.  It  ought  to  be  found  in  the  Interstate  Commerce 
Commission.  There  ought  to  be  the  authority  to  check  the  action 
of  anybody — no  matter  who  he  is — that  has  charge  of  these  trans¬ 
portation  interests.  Some  authority  must  be  created  in  order 
to  satisfy  public  opinion,  in  order  to  meet  public  conviction. 
There  is  a  body,  made  to  your  hand.  Judge  Prouty  said  you 
ought  to  separate  its  executive  functions  and  bestow  upon  it  only 
judicial  functions.  That  is  a  suggestion  that  we  also  make, 
that,  with  the  exception  of  Federal  valuation  and  control  over 
the  accounting  system,  the  duties  of  the  Interstate  Commerce 
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Commission  be  confined  to  hearing  and  determining  controversies 
over  rates. 

Some  suggestion  has  been  made  here,  in  questions,  as  to 
whether  or  not  the  whole  power  of  fixing  rates  ought  to  be  in 
the  Interstate  Commerce  Commission,  with  no  power  of  initiation 
in  the  carriers ;  that  they  not  only  have  a  right  to  make  maximum 
and  minimum  rates,  but  the  rate  itself.  A  great  deal  can  be  said 
in  favor  of  that  proposition ;  but  it  seems  to  me  that  there  are  cer¬ 
tain  considerations,  of  a  substantial  character,  which  ought  to  be 
taken  into  view  in  connection  with  it,  and  one  of  those  consid¬ 
erations  is  this :  How  far  can  a  rate-making  body,  such  as  the 
Interstate  Commerce  Commission,  or  any  commission,  respond 
readily  to  the  needs  of  shippers  for  adapted  rates?  Now,  it  is 
common  experience  that  a  rate  proposal  arises  in  this  way,  fre¬ 
quently  :  There  is  some  interest  that  desires  to  establish  a  new 
enterprise  on  the  line  of  a  road.  One  of  the  factors  that  must 
be  determined  is  the  transportation  charges  which  it  will  be 
under,  if  it  does  establish  itself  on  that  road.  Another  thing 
that  must  be  considered  is  the  whole  commercial  field  that  will 
be  available  for  it  when  the  industry  shall  have  been  established. 
Now,  what  happens  is  that  the  man  who  proposes  to  establish 
that  enterprise  will  have  at  his  disposal  the  whole  commercial 
force  of  the  railroad,  in  giving  him  information  as  to  the  field 
which  is  available  to  him,  in  giving  him  information  as  to  the 
rate  situations,  and  other  situations  which  he  will  have  to  meet ; 
and  thereupon,  by  arrangement  between  the  two,  a  rate  is  fixed  and 
initiated  by  the  carrier  to  meet  that  commercial  necessity.  In 
other  words,  the  terms  on  which  men  can  do  business  are  con¬ 
trolled  by  the  rates,  and  there  must  be  an  Opportunity  for  flexi¬ 
bility  and  promptness  in  making  these  rates. 

There  is  a  memorandum  on  that  subject,  which  has  been 
prepared  for  me  by  a  very  competent  rate  man,  which  I  shall  not 
read  in  full,  but  which  I  shall  ask  to  have  incorporated  in  my 
remarks.  I  will  read  one  or  two  of  these  headings.  I  want  to 
call  attention  to  the  fact  that  whatever  nomenclature  we  may 
adopt,  what  we  are  proposing  does  not  amount  to  a  guaranty 
about  rates.  A  guaranty  involves  the  idea  of  responsibility  for 
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results,  to  the  extent  that  if  there  is  a  deficiency  it  shall  be  made 
good  by  a  money  payment.  That  is  one  definition  of  a  “guar¬ 
anty”  ;  and  I  am  aware  that  the  term  “guaranty”  may  be  con¬ 
sidered  from  the  standpoint  of  an  assurance  in  the  law  that  the 
rates  will  be  sufficient  for  a  certain  purpose.  Now,  what  we  are 
asking  is  no  guaranty  of  either  sort.  We  are  asking  for  permis¬ 
sion  to  work  out  our  own  salvation  under  a  statutory  rule  that 
will  make  rates  adequate,  and  if  there  is  a  failure  in  the  result 
we  are  not  asking  anybody  to  make  it  good. 

Now,  with  that  explanation  I  will  read  one  or  two  of  these 
questions  and  answers,  and  will  ask  that  the  memorandum,  in  its 
entirety,  be  incorporated  with  my  remarks  at  this  point. 

(Thereupon  Mr.  Thom  read  aloud  several  portions  of  the 
said  memorandum,  which  appears  in  full  below,  as  follows:) 

Initiation  and  Adjustment  of  Rates. 

Under  the  impression  that  the  proposal  of  the  carriers  contem¬ 
plates  a  guaranteed  return  upon  their  investment,  the  question  has 
been  asked  why  they  should  be  authorized  to  initiate  rates. 

Answer. — First.  The  carriers  have  not  asked  for  and  do  not 
expect  a  guaranteed  return  upon  their  investment.  They  desire  to  be 
permitted  to  earn  sufficient  revenue  to  provide  safe  and  sufficient  serv¬ 
ice,  to  protect  their  existing  investment,  to  attract  new  capital  neces¬ 
sary  in  the  public  interest,  and  to  reflect  the  cost  of  wages  incident 
to  furnishing  transportation.  They  accept  the  primary  responsi¬ 
bility  of  earning  as  much  revenue  as  possible  by  the  encouragement 
of  industry,  development  of  traffic,  economy  of  operation,  and  effi¬ 
cient  management. 

Second.  The  carriers  always  have  initiated  rates  and  should 
continue  to  be  unhampered  in  doing  so,  except  as  their  rates  are 
subject  to  review  by  a  governmental  agency  upon  complaint  of  a 
shipper,  as  now  provided  by  law,  or  upon  complaint  of  another  car¬ 
rier,  as  now  proposed  by  the  railroads,  and  subject,  upon  such  com¬ 
plaint,  to  the  authority  of  the  Interstate  Commerce  Commission  to 
prescribe  a  minimum  as  well  as  a  maximum  rate,  as  now  proposed 
by  that  tribunal.  The  encouragement  of  industry  and  development 
of  traffic  require  the  initiation  of  commodity  rates  where  only  class 
rates  may  exist,  or  reduction  of  commodity  rates  which  may  not  be 
low  enough  to  move  the  traffic.  To  whatever  extent  commerce  may 
be  stimulated  and  profitable  traffic  developed  by  such  reduced  rates, 
it  becomes  unnecessary  to  obtain  revenue  by  increased  rates ;  but 
when  the  revenue  obtained  by  the  development  of  traffic  and  efficient 
handling  thereof  shall  be  insufficient  to  meet  the  conditions  which 
it  is  proposed  shall  be  given  consideration  in  determining  the  rea¬ 
sonableness  of  rates,  it  should  continue  to  be  the  privilege,  and 
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should  be  the  duty,  of  the  carriers  to  initiate  the  necessary  increased 
rates  which  will  be  subject  to  suspension,  but  which  should  be 
allowed  to  be  promptly  made  effective  when  they  meet  the  test  of 
reasonableness  which  the  carriers  have  proposed. 

Third.  The  prompt  initiation  of  rates  by  the  carriers  facilitates 
the  business  of  the  shippers  and  promotes  the  commerce  of  the 
country.  When  an  industry  is  born  or  is  determining  its  location 
its  very  life  depends  on  what  the  inbound  and  outbound  freight  rates 
are  going  to  be,  and  what  markets  can  be  reached.  The  experience 
of  the  railroad’s  entire  staff  is  available  to  those  contemplating  the 
creation  or  location  of  the  industry,  and  it  is  not  unusual  to  rely 
upon  this  intimate  acquaintance  with  the  section  of  the  country 
served  by  a  given  line  for  information  as  to  sources  of  supply,  and 
available  markets  of  distribution.  Such  officers  are  expected  to  say 
what  the  inbound  and  outbound  cost  of  transportation  will  be.  If 
unable  to  do  so,  the  project  would  be  retarded  instead  of  facilitated. 
Indeed,  the  initiation  of  rates  by  the  carriers  is  one  of  the  elements 
of  individual  initiative  which  makes  the  private  control  and  man¬ 
agement  of  transportation  so  much  preferable  to  the  users  of  the 
railroads  than  governmental  control  or  ownership,  and  the  indi¬ 
vidual  carriers  should  be  encouraged  to  initiate  rates  that  will  stim¬ 
ulate  traffic,  in  order  to  obtain  as  much  revenue  as  possible  without 
the  necessity  of  increased  rates. 

Fourth.  While  no  objection  is  offered  by  the  carriers  to  a  na¬ 
tional  governmental  agency  being  authorized  to  initiate  general  ad¬ 
justments  of  rates  to  maintain  a  proper  relation  between  income  and 
expenses,  the  individual  carriers  should  not  be  relieved  of  their 
share  of  the  responsibility  to  initiate  rates  to  produce  the  requisite 
revenue;  and  no  governmental  rate-making  bureau  could  as  promptly 
and  intelligently  initiate  the  commodity  rates  throughout  all  sections 
of  the  country  which  are  necessary  to  develop  its  commerce.  For 
example,  if  rates  could  only  be  initiated  by  the  Interstate  Commerce 
Commission,  that  tribunal  would,  of  course,  undertake,  by  ex¬ 
haustive  investigation,  to  inform  itself  as  completely  as  the  traffic 
officers  of  the  individual  line  are  already  informed  when  they  make 
the  rates  necessary  to  move  the  traffic,  so  that  as  much  time  would 
be  taken  in  the  original  establishment  of  such  rates  as  is  now  con¬ 
sumed  by  the  commission  in  determining  the  reasonableness  of  a 
rate  when  brought  before  it  on  complaint.  Commissioner  Clark, 
speaking  for  a  majority  of  the  commission,  has  not  recommended 
withdrawal  of  the  carriers’  privilege  to  initiate  rates.  His  recom¬ 
mendation  that  the  commission  be  authorized  to  prescribe  minimum 
as  well  as  maximum  rates  has  reference  to  rates  which  are  brought 
before  the  commission  on  complaint,  and  contemplates  the  correc¬ 
tion  of  any  rate  that  may  have  been  made  lower  than  is  found  to 
have  been  proper  or  necessary,  and  to  remove  discrimination  when 
found,  upon  investigation,  by  requiring  increase  of  the  lower  rate, 
where  the  higher  rate  is  found  to  be  not  more  than  reasonable,  and 
this  is  also  contemplated  by  the  recommendation  of  the  carriers. 
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It  is  unnecessary  to  seek  any  better  illustration  of  the  benefit 
to  commerce  which  has  resulted  from  the  initiation  of  rates  by  the 
carriers  than  the  development  of  the  California  citrus  fruit  indus¬ 
try,  which  is  brought  to  our  attention  by  Commissioner  Woolley’s 
quotation  from  the  opinion  of  Commissioner  Lane  in  1911  in  the 
Arlington  Heights  fruit  case,  wherein  a  rate  from  California  to  the 
Missouri  River,  which  was  found  to  be  not  more  than  reasonable, 
had  been  extended  all  the  way  to  the  Atlantic  seaboard.  The  State 
of  California  produces  about  15,000  carloads  of  lemons  per  annum, 
for  which  the  more  sparsely  settled  western  country  does  not  afford 
a  sufficient  market.  They  must,  therefore,  be  delivered  in  the  East 
in  competition  with  lemons  from  Sicily  coming  to  the  Atlantic  and 
Gulf  ports.  Commissioner  Lane  expressed  the  opinion  that  the 
commission  could  not  itself  prescribe  or  require  the  extension  of  the 
Missouri  River  rate  to  this  large  blanket  of  destination  territory, 
but  finding  that  neither  shippers  nor  carriers  wished  it  destroyed 
and  that  it  was  not  in  conflict  with  the  provisions  of  the  law,  the 
adjustment  was  approved  by  the  commission. 

Likewise,  the  initiation  of  rates  by  the  carriers  has  given  the 
widest  possible  markets  to  grain,  potatoes,  vegetables,  and  other 
products  of  the  soil ;  and  has  given  the  consumer  the  benefit  of  the 
competition  of  these  products  in  markets  which  they  could  not  other¬ 
wise  have  reached — in  the  face  of  which  a  mileage  scale  of  rates  has 
been  proposed  to  better  protect  the  man  on  the  farm  and  the  con¬ 
sumer,  and  to  more  equitably  develop  our  agricultural  resources. 
A  nation-wide  structure  on  a  mileage  basis  would  probably  be  more 
injurious  to  the  man  on  the  farm  and  to  the  consumer  than  to  any 
other  class  of  people. 

The  constant  changes  in  conditions  and  the  rapid  development 
of  the  country  require  that  the  initiation  of  rates  shall  not  be  cum¬ 
bersome  procedure,  if  the  needs  of  commerce  are  to  be  promptly 
met.  There  must  be  sufficient  flexibility  of  rates,  at  least  upon  staple 
products,  to  promptly  meet  the  needs  of  commerce,  while  the  sole 
initiation  of  rates  by  a  governmental  bureau  would  tend  to  rigidity 
and  be  open  to  much  the  same  objection  as  an  inflexible  scale  of 
mileage  rates,  which,  in  my  opinion,  would  shackle  the  industry  of 
transportation  and  cripple  the  commerce  of  the  country. 

Mr.  Thom.  Now  another  reason  which  influences  us  to 
advocate  that  the  carriers  should  have  the  power  of  initiating 
rates  is  that  there  should  be  some  machinery  to  make  the  changes 
in  rates  promptly.  If  the  Interstate  Commerce  Commission  has 
the  power,  and  the  sole  power,  to  initiate  or  fix  rates,  the  question 
of  whether  they  put  their  machinery  in  operation  may  be  con¬ 
trolled  by  conditions  and  considerations  which  do  not  make  for 
promptness,  and  there  will  be  no  way,  unless  some  special  way 
be  created  in  the  act,  to  stimulate  that  action.  Of  course,  it  might 
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be  that  if  you  gave  the  commission  entire  power  over  rates,  and 
authority  to  fix  them  all,  you  might  confer  upon  the  Secretary 
of  Transportation  the  power,  and  make  it  his  duty,  to  bring  to 
the  attention  of  the  commission  any  state  of  affairs  that  required 
a  change  in  the  rate  structure,  and  that  would  be  a  method  of 
stimulation.  It  may  be  that  this  problem  can  be  worked  out  on 
one  or  other  of  these  lines,  and  our  desire  to  initiate  rates  is  not 
founded  on  any  purpose  but  to  get  the  best  and  most  adaptable 
means  of  making  our  transportation  facilities  meet  most  readily 
the  public  needs. 

If  you  think  that  another  method  is  better  you  will  find  no 
captious  opposition  on  our  part.  We  feel  that  with  the  power 
to  initiate  rates  as  heretofore,  with  the  power  of  suspension  in 
the  Secretary  of  Transportation,  and  with  the  power  of  setting 
them  aside  in  the  Interstate  Commerce  Commission,  every  public 
interest  will  be  protected.  You  will  observe  that  in  our  plan  we 
propose  to  reduce  the  time  of  suspension  from  10  months,  as 
at  present,  to  60  days.  The  idea  in  that  also  is  promptness.  If  we 
have  a  need  for  additional  revenue,  and  rates  are  adjusted  to 
bring  about  that  object  or  that  result,  then  a  business  concern 
can  not  wait  10  months  for  the  result.  The  answer  will  of 
course,  be  made  that  the  Interstate  Commerce  Commission  can 
not  decide  that  case  in  60  days.  In  most  cases,  that  is  true.  In  a 
great  many  of  the  cases  there  would  be  no  opportunity  for  a 
decision  in  60  days.  But  the  interests  of  the  shipper  can  be 
provided  for  by  creating  a  system  of  reparation  if  those  rates 
are  allowed  to  go  in  at  the  end  of  60  days,  and  make  the  carriers 
refund  any  amount  that  they  have  been  charging  in  excess  of 
what  is  a  proper  rate.  That  system  of  reparation— which  all  will 
admits  is  not  entirely  satisfactory — seems  to  be  the  lesser  of  the 
two  evils — the  two  eviis  being,  first,  to  cripple  the  transportation 
facility  by  withholding  for  10  months  revenues  which  are  ulti¬ 
mately  determined  to  be  necessary  in  the  public  interest ;  and, 
second,  having  the  shippers  pay  more  than  may  ultimately  be 
determined  to  be  right ;  but  requiring  the  carrier  to  pay  back  the 
excess  of  the  charge. 
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Senator  Townsend.  Have  you  discussed  in  your  talk  here 
how  you  would  make  reparation  to  the  consumer,  who  ultimately 
pays  that  tax? 

Mr.  Thom.  No;  I  have  not;  and  that  is  what  I  alluded  to  as 
one  of  the  difficulties  in  the  system  of  reparation.  I  think  that 
the  requirement  that  the  carrier  shall  pay  to  somebody  any  excess 
in  charge  will  be  a  check  upon  any  wild  suggestion  of  increase 
in  rates. 

Now,  gentlemen,  I  believe  that  you  ought  to  work  out, 
through  such  machinery  as  our  plan  here  suggests,  a  method  of 
regulation  of  these  carriers,  and  that  you  ought  to  deal  with  rates, 
either  from  the  standpoint  of  making  the  Interstate  Commerce 
Commission  the  rate-fixing  body  or  preserving  the  initiative  with 
us  and  giving  them  the  check,  and  the  secretary  of  transportation 
also  a  check,  upon  any  action  we  may  take  with  respect  to  rates. 

Now,  as  a  part  of  this  matter  of  rates,  I  think  if  we  would 
divest  ourselves  of  all  consideration  for  existing  institutions  there 
is  not  a  man  around  this  board  who  would  not  say  that  if  the 
Government  is  now  to  adopt  a  policy  of  making  the  rates  ade¬ 
quate,  there  ought  to  be  but  one  authority  to  make  those  rates 
adequate.  How  can  your  national  authority  make  them  adequate 
with  fairness  to  interstate  commerce,  if  a  substantial  part  of  the 
rates  can  not  be  controlled  by  the  national  body,  but  are  under 
the  control  of  the  State?  How  are  you  going  to  work  out  your 
problem  of  adequateness  of  revenue  through  a  governmental 
agency  which  can  control  only  a  part  of  the  subject? 

In  order  to  reach  your  result,  either  you  must  be  willing  to 
put  upon  interstate  commerce  the  burden  of  making  up  any 
deficit  that  the  States  may  not  be  willing  to  pay  or  you  must  let 
the  adequacy  of  revenue  go.  If  you  are  going  to  control  the 
subject  at  all  and  adopt  a  policy  by  which  there  shall  be  adequacy 
of  rates  to  insure  adequacy  of  public  service,  then  you  have  got 
to  control  it  in  one  body,  and  you  can  not  control  only  a  part  of 
the  subject. 

Now,  as  to  the  rule  we  suggest  for  rate  making;  it  is  this: 
The  statute  itself  should  require  that  rates  be  not  only  what 
has  been  called  reasonable,  but  adequate  and  sufficient  to  enable 
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the  carriers  to  provide  safe,  adequate  and  sufficient  service  to 
protect  existing  investment  and  to  attract  the  new  capital  neces¬ 
sary  in  the  public  interest;  and  to  that  end  the  statute  should, 
among  other  things,  specifically  provide  that  the  level  of  rates 
must  properly  reflect  the  cost  of  wages  and  all  other  expenses 
incident  to  the  furnishing  of  transportation. 

Now,  the  question  was  asked  here:  “How  does  that  differ 
from  the  present  rule?  Is  it  not  now  the  law  that  rates  must 
be  adequate  as  well  as  reasonable?  Is  it  not  now  the  law  that 
expenses  must  be  properly  reflected  in  the  rates  ?” 

My  answer  to  the  first  question  is,  “Yes ;  theoretically.”  It 
is  now  the  law  that  a  rate  can  not  be  reasonable  unless  it  is  ade¬ 
quate,  in  nly  judgment.  But  in  actual  administration,  in  my 
judgment,  the  question  of  adequacy  has  become  minimized  in 
comparison  with  the  question  of  low  rates.  I  think  the  tendency 
of  administration  is  to  think  more  of  low  rates  than  of  adequate 
rates,  and  I  think  the  whole  influence  and  pressure  from  the 
rate-paying  bodies  is  in  favor  of  that  view. 

Now,  we  say  that  when  the  statute  itself  calls  attention,  as  a 
national  policy,  to  the  necessity  for  adequacy,  there  will  be  an 
element  of  strength  put  behind  the  administrative  bodies  in  de¬ 
termining  the  level  of  rates;  that  when  the  statute  emphasizes 
the  rule  that  a  rate  must  be  adequate,  the  commission,  in  admin¬ 
istering  that  rule,  will  feel  justified  in  giving  as  much  prominence 
to  the  question  of  adequacy  as  they  will  to  the  question  of  small 
ness  of  the  rate. 

But  it  has  not  all  the  time  been  conceded  that  the  commis¬ 
sion  has  authority  to  consider  the  question  of  adequacy  of  the 
rates.  In  the  Eastern  Rate  case,  20  T.  C.  C.  Reports,  247,  248, 
this  was  said  by  the  commission : 

These  advances  are  justified  by  the  defendants  upon  the  ground 
that  the  cost  of  operation  has  so  increased  that,  although  gross  oper¬ 
ating  income  has  continued  to  grow,  the  net  operating  income  has 
become  and  is  insufficient.  Some  claim  was  put  forward  by  cer¬ 
tain  carriers  that  certain  of  these  advances  were  justifiable  upon 
grounds  other  than  the  need  of  additional  revenue,  but  this  is  not 
much  insisted  upon.  The  justification  presented  by  the  carriers  is 
the  want  of  additional  revenue,  and  the  question  presented  to  us 
is,  Are  these  defendants  justified  in  laying  this  additional  transporta¬ 
tion  burden  upon  the  public  for  the  purpose  of  obtaining  greater 
net  revenue? 
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Strictly  speaking,  this  commission  has  no  jurisdiction  to  hear 
and  determine  that  question.  We  have  no  authority  as  such  to  say 
what  amount  these  carriers  shall  earn  nor  to  establish  a  schedule  of 
rates  which  will  permit  them  to  earn  that  amount.  Our  authority 
is  limited  to  inquiring  into  the  reasonableness  of  a  particular  rate 
or  rates  and  establishing  that  rate  or  practice  which  is  found  lawful 
in  the  place  of  the  one  condemned  as  unlawful. 

Now,  there  has  been  a  steady  advance  from  that  decision 
by  the  commission ;  they  have  been  considering  scales  of  rates 
and  the  adequacy  of  revenues  since  then,  but  it  has  been  a  progress 
hampered  by  this  conception  in  the  minds  of  some — not  a  con¬ 
fident  exercise  of  power,  but  an  exercise  of  a  power  which  they 
have  construed  to  come  out  of  the  necessities  of  the  case. 

Now,  we  want  in  the  statute  itself  to  confer  that  power,  so 
that  there  can  be  no  doubt  of  it  in  any  mind  hereafter. 

The  Chairman.  Who  wrote  the  opinion  you  just  quoted, 
Mr.  Thom? 

Mr.  Thom.  I  think,  Judge  Prouty ;  did  he  not,  Mr.  Clark? 

Commissioner  Clark.  I  think  he  did. 

Senator  Cummins.  Was  he  speaking  about  a  single  railroad 
or  a  group  of  38  railroads,  or  something  like  that? 

Mr.  Thom.  He  was  speaking  of  the  eastern  group. 

Senator  Underwood.  Mr.  Thom,  I  do  not  want  to  interrupt 
you,  but  I  want  to  get  my  mind  straight.  I  know  how  interrup¬ 
tions  interfere,  but  still  I  am  thinking  on  this  question. 

Mr.  Thom.  I  am  glad  to  have  you  do  it.  Senator. 

Senator  Underwood.  I  want  to  know  your  opinion  as  to 
whether  the  conflict  between  the  adequacy  of  rates  to  support 
the  system  and  the  effort  to  secure  lower  rates  is  due  primarily 
to  a  conflict  between  higher  and  lower  rates,  or  whether  it  is  due 
to  an  effort  on  the  part  of  the  shipper  to  secure  competitive  serv¬ 
ice  or  competitive  markets?  Is  not  the  real  conflict  that  comes 
before  the  commission,  as  these  rates  develop,  an  effort  on  the 
part  of  the  shipper  to  reach  his  markets?  It  is  not  so  much  the 
amount  of  the  rate  as  it  is  the  competition  in  the  various  markets 
of  the  country,  is  it? 

Mr.  Thom.  Senator,  I  think  it  arises  from  both  causes.  Of 
course,  the  matter  of  equality  of  terms  in  reaching  the  market 
is  a  matter  of  prime  importance,  but  there  is  also  a  great  jealousy 
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on  the  part  of  the  public  as  to  the  amount  of  the  rates,  and  that 
is  such  a  jealousy  that  it  is  a  difficult  one  to  withstand,  it  is  so 
widespread ;  so  I  do  not  think  we  can  arrive  at  a  correct  con¬ 
clusion  about  this  matter  if  we  ignore  either  one  of  the  thoughts 
that  you  have  suggested.  I  believe  they  both  enter  into  the 
problem. 

Now,  we  were  asked  also — some  Senator  asked — whether 
or  not  it  was  at  present  the  law  that  the  expense  of  labor  must 
be  reflected  in  the  rate?  Now,  in  that  same  case  this  was  said: 

Railroad  labor,  certainly  organized  railroad  labor,  is  probably  as 
well  paid,  and  some  say  better  paid,  than  labor  of  all  other  kinds, 
upon  the  average.  Railroad  employees  will  hardly  expect  to  re¬ 
ceive  wages  which  exceed  those  paid  to  other  forms  of  labor  for 
the  same  grade  of  service,  and  this  commission  certainly  could  not 
permit  the  charging  of  rates  for  the  purpose  of  enabling  railroads 
to  pay  their  laborers  extravagant  compensation  as  measured  by  the 
general  average  compensation  paid  labor  in  this  country  as  a  whole. 

Now,  if  that  means  what  it  apparently  says,  it  means  that 
railroad  wages  are  not  beyond  question  when  rates  are  under 
consideration — the  level  of  railroad  wages.  It  may  be,  as  a  prac¬ 
tical  matter,  that  they  would  be  excepted,  but  you  will  observe 
that  that  is  not  a  concession  by  the  commission,  but  they  hold  the 
door  open  to  say  that  they  will  have  the  power  to  examine  the 
scale  of  railroad  wages,  as  well  as  the  power  to  examine  the 
prices  paid  for  supplies,  and  to  say  whether  or  not  they  are 
extravagant. 

Now,  to  get  rid  of  that,  to  make  it  certain  that  railroad  wages 
are  to  be  considered  a  factor  and  are  to  be  accepted  by  the  com¬ 
mission  in  the  making  of  rates,  we  have  embodied  what  I  have 
read  to  you  in  our  plan. 

Federal  Incorporation. 

Now,  there  is  one  other  feature  of  this  plan,  which  has 
several  branches,  which  I  shall  ask  the  privilege  of  discussing 
before  you.  I  shall  not  go  into  it  more  in  detail  than  to  con¬ 
sider  in  its  various  branches  this  one  other  point,  and  that  is  this : 
What  ought  to  be  the  extent  of  Federal  authority  over  the  organ- 
iaztion  of  these  railroad  companies,  and  in  the  several  matters 
of  the  bearing  of  organization  on  regulation  of  the  issues  of 
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securities,  and  on  the  policy,  which  seems  to  be  gaining  in  public 
favor,  of  consolidating  these  railroads,  and  of  establishing  a 
uniform  railroad  system  throughout  the  United  States?  Now, 
we  ask  Federal  incorporation.  Let  me  ask  your  attention  for 
the  moment  to  the  need  of  Federal  incorporation  from  these 
various  standpoints. 

We  think,  beyond  doubt,  that  you  have  the  power  to  incor¬ 
porate  these  instrumentalities  of  commerce  under  the  Federal 
law,  and  that,  likewise,  you  have  the  power  to  make  your  system 
of  incorporation  compulsory.  I  shall  not  attempt  to  make  the 
entire  argument,  but  I  shall  sketch  it.  Your  power  to  incor¬ 
porate  has  been  held  by  the  Supreme  Court  of  the  United  States 
to  grow  out  of  your  power  to  regulate  commerce.  If  a  national 
system  of  incorporation  is,  therefore,  a  proper  exercise  of  the 
regulating  power  under  the  commerce  clause,  then,  undoubtedly, 
the  corollary  of  that  is  that  it  can  be  made  compulsory.  If  you 
can  regulate,  you  can  compel  obedience  to  regulation. 

And  the  whole  question  of  whether  or  not  it  can  be  lawfully 
made  compulsory  is  answered  when  you  answer  the  question  of 
whether  or  not  incorporation  is  a  proper  exercise  of  the  power 
of  regulation.  You  meet  your  question  and  you  decide  it  when 
you  determine  that  incorporation  is  a  proper  exercise  of  the  reg¬ 
ulating  power.  And  if  incorporation  be  properly  a  part  of  the 
regulating  power,  then  it  can  be  made  compulsory,  because  “reg¬ 
ulation”  means  “compulsion.”  I  have  no  doubt,  personally,  on 
that  subject.  I  know  there  are  eminent  men  who  take  a  different 
view,  but  we  feel,  after  long  consideration  of  that  question,  that 
there  is  no  possible  constitutional  doubt  about  the  power.  Now, 

I  have  here,  and  perhaps  I  had  better  put  it  into  the  record,  an 
opinion  by  Richard  Olney  on  that  subject.  It  is  a  wonderfully 
clear  and  concise  document.  He  approached  the  subject  with 
doubt  about  the  power;  he  came  out  of  it  perfectly  clear  in  his 
conviction  as  to  the  existence  of  the  power ;  and  he  has  expressed 
it  here  in  a  table  of  numbered  propositions,  which  are  wonder¬ 
fully  impressive  in  their  statement. 

Senator  Cummins.  I  may  say  to  Mr.  Thom  that  that  opin¬ 
ion  is  already  in  the  record. 
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Mr.  Thom.  In  the  Newlands'  hearings? 

Senator  Cummins.  Yes;  and  that  has  become  a  part  of  this 
record. 

Mr.  Thom.  Yes;  it  is  in  the  Newlands  hearings,  and  those 
have  been  made  a  part  of  this  record. 

The  Chairman.  Then  it  is  not  necessary  to  print  that  again. 

Mr.  Thom.  Now,  why  do  we  find  it  desirable  to  have  com¬ 
pulsory  incorporation  ?  As  Senator  Cummins  intimated  to  one 
of  the  other  Senators  a  few  days  ago,  my  own  view  of  the  con¬ 
stitutional  power  of  Congress  is  that  even  if  these  incorporations 
by  the  States  be  preserved,  it  is  in  the  power  of  Congress  by 
legislation  to  enlarge  the  powers  of  a  State  corporation,  if  that 
be  a  proper  matter  of  regulation ;  but  we  will  never  have  that 
proposition  accepted  without  litigation,  and  the  question  be¬ 
comes  a  most  important  one  in  connection  with  the  question  of 
the  regulation  by  Congress  of  the  issue  of  the  securities  of  these 
railroads.  I  think  there  is  perhaps  little  difference  of  opinion, 
if  any,  that  Congress  ought  to  possess  and  to  exercise  the  exclu¬ 
sive  power  to  regulate  the  issue  of  securities  by  carriers  engaged 
in  interstate  commerce.  My  impression  is  that  the  Association 
of  State  Railroad  Commissions  has  so  advised.  Of  course,  it  is 
unthinkable  that  in  a  matter  of  financing,  which  requires  prompt¬ 
ness  and  capacity  for  action,  there  should  be  simply  superadded 
to  the  power  of  the  States  to  regulate  the  issue  of  these  securities 
the  necessity  for  Congress  or  a  Federal  body  also  to  act.  The 
object  of  everybody  is  to  obtain  governmental  supervision  and 
regulation,  but  to  do  it  in  a  way  that  will  not  unnecessarily  impede 
or  unduly  hamper  the  transaction  of  business.  Now,  you  can  not 
go  to  a  dozen  different  bodies  when  you  want  to  issue  your  securi¬ 
ties,  and  get  the  authority  of  all,  without  an  undue  waste  of  time. 
Nor  can  you  have  an  effective  regulation  of  these  instrumentalities 
by  Congress  if  its  authority  is  merely  permissive,  and  if  the 
whole  financial  proposal  may  be  destroyed  by  the  inaction  or 
the  unfavorable  action  of  one  of  the  States.  It  can  not  be  a 
divided  power. 

Now,  suppose  Congress  undertakes,  with  the  corporations 
still  State  corporations,  to  authorize  the  issue  of  such  securities 


as  the  judgment  of  Congress  approves  as  in  the  public  interest, 
and  there  is  the  State  charter,  and  there  is  the  prohibition  of  the 
State  law,  or  there  is  the  condition  of  the  State  law,  which  is 
attached  to  the  issue  of  these  securities,  and  which  is  not  satisfied. 
Why,  manifestly,  when  that  issue  goes  to  the  bankers  for  disposal, 
it  will  be  referred  to  their  lawyers — and  the  lawyer  of  a  banker 
takes  no  chances ;  he  undoubtedly  will  advise  that  that  issue  shall 
be  not  accepted  until  the  question  be  passed  on  by  the  Supreme 
Court  of  the  United  States ;  and  there  is  your  litigation,  and  there 
is  your  delay. 

Now,  we  want  to  get  rid  of  that;  we  want  to  dispose  of  that 
possibility  by  having  all  of  these  corporations  made  Federal  cor¬ 
porations,  where  there  can  be  no  dispute  about  the  power  of  the 
Federal  Government  to  control  its  own  creature. 

Now,  as  to  one  other  matter,  there  is  a  growing  public  opin¬ 
ion,  if  I  read  it  aright,  in  favor  of  the  consolidation  of  a  number 
of  weak  roads  with  strong  ones,  in  order  to  solve  some  of  the 
transportation  problems.  That  matter  has  been  debated,  it  seems 
to  me,  from  the  standpoint  that  the  Federal  laws  are  all  that 
stand  in  the  way  of  that  consolidation ;  that  the  Sherman  anti¬ 
trust  law  and  others  are  the  things  that  stop  it.  They  do  stop  it, 
but  they  are  not  all  that  stop  it. 

I  have  here  a  paper  which  I  expected  would  be  introduced 
by  Mr.  Bledsoe,  as  one  of  our  witnesses ;  but  the  rule  of  the  com¬ 
mittee  confines  us  to  one  other  beside  myself,  and,  therefore, 
he  will  not  be  able,  at  this  time,  at  least,  to  appear:  and  T  shall 
ask  that  this  paper  on  the  conflict  of  Sta^e  laws  be  incorporated 
as  a  part  of  my  remarks — his  paper.  It  may  be  found  of  value 
to  the  committee.  Now,  if  I  may  have  five  minutes  more,  I  think 
T  will  relieve  you  gentlemen. 

(The  pamphlet  prepared  by  Mr.  S.  T.  Bledsoe,  general 
counsel  the  Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  entitled 
“ Conflict  of  law  in  regulation  of  securities,  capitalisation,  rates, 
and  incidental  matters,”  read  by  Mr.  Thom  on  January  20.  is 
printed  in  full  in  this  document,  beginning  on  page  203.) 

Senator  Cummins.  There  will  be  several  questions,  I  take  it. 

Senator  Watson.  I  think  we  ought  to  adjourn  now. 
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The  Chairman.  The  committee  will  stand  adjourned  now 
until  Monday ;  and  I  hope  the  witnesses,  or  those  who  desire  to 
appear,  will  see  the  necessity  of  getting  their  statements  and 
their  arguments  down  to  as  concise  form  as  is  possible.  We  want 
to  hear  the  different  angles  of  this  proposition,  and  in  order  to 
do  that  we  must  get  them  boiled  down  as  much  as  possible.  The 
committee  will  stand  adjourned  now  until  10  o'clock  Monday 
morning. 

The  committee  thereupon  adjourned  until  Jan.  20,  at  10  a.  m. 

Testimony. 

Mr.  Alfred  P.  Thom — resumed. 

January  20,  1919. 

The  committee  met,  pursuant  to  adjournment,  at  10  o’clock 
a.  m.,  Senator  Ellison  D.  Smith,  presiding. 

The  Chairman.  The  committee  will  come  to  order.  Mr. 
Thom,  you  may  proceed  with  your  argument. 

Statement  of  Mr.  Alfred  P.  Thom,  Monday,  January  20,  1919. 

Mr.  Thom.  Mr.  Chairman,  I  am  very  near  the  end  of  what 
I  shall  say  to  the  committee  in  my  opening  statement.  On  Friday 
I  was  speaking  of  the  suggestion  of  national  incorporation,  com¬ 
pulsory  in  character,  and  had  spoken  of  the  desirability  of  it  from 
the  standpoint  of  dealing  with  securities.  I  also  had  gotten  to 
the  point  of  suggesting  that  it  would  be  found  that  that,  or  some¬ 
thing  similar,  would  be  necessary  from  the  standpoint  of  dealing 
with  the  question  of  consolidations.  The  mind  of  the  public  and 
of  Congress  seems  to  be  tending  in  the  direction  of  the  desira¬ 
bility  of  having  a  few  systems  of  railway,  rather  than  a  great 
number  divided  up  into  some  weak  and  some  strong  systems,  and 
that  perhaps  the  question  of  the  weak  and  the  strong  roads  can 
be  dealt  with  in  some  way  through  a  process  of  consolidation. 
The  impression  seems  also  to  have  existed  that  the  only  thing 
in  the  way  of  that  is  the  Federal  antitrust  laws,  and  that  if  we 
got  rid  of  the  Sherman  antitrust  law  and  similar  laws  the 
way  would  be  open  for  these  consolidations. 

I  desire  to  call  your  attention  to  the  fact  that  that  is  not 
the  case :  that  if  you  were  to  wipe  off  the  Federal  statute  books  the 
Sherman  Act  and  all  other  acts  of  a  similar  nature,  you  would 
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still  find  it  impossible  to  make  the  consolidations  which  you  may 
find  that  you  want  to  make;  and  that  is  because  of  the  legislation 
of  the  various  States.  There  are  over  30  States  which  forbid 
the  consolidation  of  parallel  or  competing  lines.  Those  States  are 
Arizona,  Arkansas,  California,  Colorado,  Georgia,  Idaho,  Illinois, 
Indiana,  Iowa  with  certain  qualifications,  Kentucky,  Louisiana, 
Michigan,  Minnesota,  Missouri,  Mississippi,  Montana,  Nebraska, 
Massachusetts  if  both  lines  enter  Boston,  North  Dakota,  North 
Carolina,  Ohio  as  to  consolidated  corporations,  Oklahoma,  Ore¬ 
gon,  Pennsylvania,  South  Dakota,  South  Carolina,  Tennessee, 
Texas,  Utah,  Virginia,  Wisconsin,  West  Virginia,  and  Wash¬ 
ington. 

Senator  Pomerene.  From  what  are  you  reading,  may  I  ask? 

Mr.  Thom.  I  am  reading  from  the  statement  which  I  asked 
to  file  as  a  part  of  my  testimony,  prepared  by  Mr.  Bledsoe,  on 
the  subject  of  Conflict  of  State  Laws,  and  I  am  going  to  put  it 
into  this  record. 

Senator  Pomerene.  I  was  not  able  to  be  here  on  Friday, 
because  of  another  committee  hearing,  and  you  may  have  cov¬ 
ered  what  I  am  about  to  ask  you ;  but  I  gather  that  it  is  your 
thought,  from  what  you  have  said  this  morning,  that  there  ought 
to  be  some  affirmative  legislation  directing  and  authorizing  these 
consolidations,  notwithstanding  the  State  statutes? 

Mr.  Thom.  My  thought  is  that  you  ought  to  make  a  Federal 
incorporation  of  all  instrumentalities  of  commerce  that  engage 
in  interstate  commerce,  and  then  authorize  the  consolidation  of 
your  own  chartered  companies. 

Now,  in  addition  to  what  I  have  said  as  to  absolute  prohi¬ 
bition,  there  are  a  number  of  the  States  where  in  order  to  have 
a  consolidation  which  is  permissible  you  must  obtain  the  approval 
of  the  State  authorities.  I  will  not  go  into  the  detail  of  that. 
It  is  all  here  in  the  paper  which  I  shall  file ;  but  I  am  calling  your 
attention  to  it  now  merely  to  show  that  if  you  desire  to  pursue  a 
policy  of  incorporation  you  can  not  stop  short  by  simply  abol¬ 
ishing  the  Federal  statutes  which  prevent  it ;  you  have  got  to  go 
further. 

Now,  there  is  one  other  thing  that  is  necessary  in  that  same 
connection. 
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Senator  Pomerene.  Let  me  ask  you  this  question,  in  that  con¬ 
nection,  to  get  your  view ;  I  have  not  matured  my  own  thought 
about  it.  You  speak  of  certain  States  which  forbid  consolida¬ 
tion  of  parallel  lines? 

Mr.  Thom.  Parallel  or  competing  lines. 

Senator  Pomerene.  Parallel  or  competing  lines? 

Mr.  Thom.  Yes. 

Senator  Pomerene.  Well,  assume  for  the  sake  of  the  argu¬ 
ment  that  we  were  to  authorize  national  incorporation  for  the 
purpose  of  taking  over  these  roads ;  what  would  be  the  effect, 
legally  speaking  now,  with  reference  to  those  parallel  and  com¬ 
peting  lines? 

Mr.  Thom.  Of  the  State  prohibition? 

Senator  Pomerene.  Yes.  Could  these  local  companies  evade 
the  provisions  of  the  State  laws  by  transferring  their  properties 
to  the  national  incorporation  ? 

Mr.  Thom.  Undoubtedly.  If  you  incorporate  a  railroad  the 
National  Government  can  control  it  in  respect  to  its  consolida¬ 
tions  or  anything  else,  irrespective  of  State  laws,  for  the  reason 
that  you  would  be  doing  that  as  part  of  your  power  to  regulate 
commerce ;  and  your  authority  over  the  regulation  of  commerce 
is  supreme. 

Senator  Pomerene.  I  have  not  any  doubt,  under  some  recent 
holdings  of  the  Supreme  Court,  that  you  could ;  that,  technically, 
we  have  the  authority  to  make  practically  every  intrastate  road  an 
interstate  road. 

Mr.  Thom.  I  do  not  think  there  is  any  doubt  about  it.  Now, 
I  want  to  call  your  attention  also  to  this  fact:  That  1  have  not 
read  the  names  of  the  entire  48  States,  but  only  the  names  of  States 
exceeding  30  in  number — probably  33 — that  if  you  will  examine 
the  geographical  situation  of  those  33  States  you  will  find  that  their 
laws  against  consolidations  will  practically  forbid  you  from  mak¬ 
ing  any  consolidations  at  all,  because  all  the  roads  you  will  want 
to  deal  with  will  be  found  to  lie  in  one  or  other  of  those  States, 
as  to  a  part  of  them. 

Senator  Kellogg.  I  thought  you  just  suggested  that  you 
thought  Congress  could  authorize  it  ? 

Mr.  Thom.  T  stated,  in  reply  to  Senator  Pomerene,  that  if  the 
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National  Government  proceeded  through  the  method  of  national 
incorporation  they  could  authorize  it.  I  state  further,  that  I  think 
that  the  power  exists  for  the  National  Government  to  regulate  it 
even  as  to  State  charters ;  but  that  will  not  be  done — can  not  be 
accomplished  without  serious  litigation  ;  whereas  there  would  be  no 
litigation  if  you  proceed  through  the  method  of  national  incorpora¬ 
tion.  Mr.  Bledsoe  calls  my  attention  to  the  fact  that  nearly  every 
State  has  antitrust  laws  patterned  after  the  Sherman  law,  so  that 
you  can  not  even  have  joint  offices,  etc. — that  is,  as  to  some  of 
them. 

Now,  there  is  another  feature  that  I  wish  to  advert  to  briefly, 
and  that  is  that  if  the  National  Government  shall  conceive  that  the 
time  has  come  when  there  ought  to  be  economy  in  the  matter 
of  expenditures  for  transportation,  in  the  matter  of  creating  new 
systems  of  transportation,  and  should  enter  upon  the  policy  of  re¬ 
quiring  a  certificate  of  convenience  and  necessity  from  some  public 
official,  you  will  there  find  the  policies  of  the  State  also  menacing 
your  policy ;  and  I  believe  when  you  read  this  pamphlet  you  will 
find  out  that  if  you  are  to  have  a  national  policy,  if  that  is  your 
purpose,  if  you  think  that  is  necessary  in  the  public  interest,  your 
pathway  will  be  crossed  at  every  step  by  the  antagonistic  theories 
of  State  control,  and  that  if  you  are  going  to  have  a  harmonious 
system  you  have  got  to  have  a  system  in  which  the  Nation  shall 
take  charge  of  the  whole  situation. 

Now,  one  other  thing  and  I  shall  have  finished  my  statement  in 
chief. 

Senator  Watson.  Suppose  you  have  a  national  incorporation 
act.  How  can  you  overcome  the  power  and  effect  of  a  State 
statute  unless  by  definitions  you  make  all  commerce  “interstate 
commerce?”  That  is  to  say,  if  any  traffic  is  hauled  in  a  car  with 
interstate  commerce,  or  if  it  is  hauled  in  any  train  engaged  in  in¬ 
terstate  commerce,  or  carrying  interstate  traffic,  how  are  you 
going  to  overcome,  except  by  definition  of  “interstate  commerce,” 
the  power  of  the  State  law? 

Mr.  Thom.  Senator,  I  think  there  is  no  difficulty  about  that 
without  the  definition  to  which  you  allude. 

Senator  Watson.  I  confess  that  the  one  great  question  that 
disturbs  me  more  than  anv  other  thin?  in  connection  with  thN 
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legislation,  is  the  problem  of  the  State  commissions  and  the  force 
of  the  State  laws. 

Mr.  Thom.  J t  is  settled  by  the  decisions  of  the  Supreme  Court 
of  the  United  States  that  the  jurisdiction  of  Congress  can  be  made 
co-extensive  with  the  instrument  of  interstate  commerce  without 
reference  to  the  business  that  it  does — co-extensive  with  the  in¬ 
strument.  You  can,  for  example,  by  your  laws,  control  what  shall 
be  done  in  respect  to  safety  on  a  train  moving  on  an  interstate 
road  in  strictly  intrastate  business. 

Senator  Watson.  That  is  done  by  express  statutes? 

Mr.  Thom.  Well,  that  is  what  I  am  saying.  I  am  saying 
that  Congress  has  the  power.  We  are  talking  now  of  the  adop¬ 
tion  of  a  statute. 

Senator  Watson.  Yes. 

Mr.  Titom.  Congress  has  the  power  to  take  the  entire  in¬ 
strument  of  interstate  commerce  under  its  power  to  regulate 
commerce — to  take  the  entire  instrument,  and  to  govern  it  in  all 
its  aspects,  whether  those  aspects  be  related  simply  to  interstate 
traffic  or  to  State  traffic. 

Senator  Cummins.  I  have  asked  you  once  or  twice  a  question 
on  that  point — possibly  privately ;  I  do  not  know  whether  I  have 
asked  you  publicly  or  not;  would  it  interrupt  you  if  I  should  pro¬ 
pound  a  question  now  ? 

Mr.  Ttiom.  Not  at  all,  Senator. 

Senator  Cummins.  I  think  your  reasoning  is  absolutely 
conclusive  and  perfect,  so  far  as  the  control  of  the  Federal  Gov¬ 
ernment  over  the  instrumentality  that  it  creates  for  the  purpose 
of  carrying  on  business  is  concerned ;  but  suppose  the  State  says 
that  this  instrumentality  which  we  have  created  for  the  purpose 
of  doing  interstate  business,  shall  not  be  permitted  to  do  intra¬ 
state  business;  how  are  you  going  to  get  rid,  then,  of  that  un¬ 
doubted  power  on  the  part  of  the  State? 

Mr.  Thom.  Senator,  you  have  asked  me  that  question  sev¬ 
eral  times,  and  you  will  remember  Mr.  Roosevelt’s  reply  to  a 
visitor,  when,  after  stating  his  case  he  said : 

Yes,  sir;  I  have  been  thinking  a  great  deal  of  this  matter  of 
yours.  In  fact,  I  have  been  thinking  of  nothing  else  since  you  came 
into  the  room. 
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Well,  while  1  have  not  given  your  question  the  absolutely 
thorough  examination  to  which  its  importance  entitles  it,  I  have 
given  it  enough  attention  to  arrive  at  a  conclusion  entirely  satis¬ 
factory  to  my  own  mind.  I  think  that  Congress  has  the  power 
to  incorporate  or  to  charter  a  common  carrier  in  interstate  com¬ 
merce  ;  rather,  I  will  put  it  this  way  :  That  under  its  power  to  regu¬ 
late  interstate  commerce,  Congress  has  the  power  to  charter  a 
common  carrier.  It  has  done  so  many  times ;  it  has  done  so  in 
the  Texas-Pacific  case ;  it  has  done  so  in  the  Union  Pacific  case. 

Senator  Kellogg.  And  the  Supreme  Court  has  held  that  it 
has  a  right  to  do  it? 

Mr.  Thom.  Yes;  and  it  has  a  right  to  do  it.  Now,  having 
chartered  such  a  company,  manifestly  that  company  can  enter 
any  State,  and  there  is  no  way  of  stopping  that. 

Senator  Cummins.  That  is  clear. 

Mr.  Thom.  When  it  gets  into  the  State,  your  question  arises: 
How  far  can  a  State  treat  that  company  differently  in  respect  to 
doing  business  for  which  it  was  chartered,  from  the  way  it  treats 
a  company  chartered  by  itself?  Now,  you  will  find  that  question 
most  interestingly  discussed  by  Chief  Justice  White,  then  Mr. 
Justice  White,  in  the  case  of  the  Pullman  Company,  in  216  United 
States  Reports. 

Senator  Cummins.  But  there  is  one  element  that  was  not 
treated  in  that  case,  and  which  I  think  you  have  overlooked  in 
your  statement  just  now  made:  The  Federal  Government  can  not 
charter  a  company  to  do  an  intrastate  business  alone;  that  is  not 
within  its  power  of  regulating  commerce  among  the  States.  Now, 
it  charters  its  company  for  the  purpose  of  doing  an  interstate 
business - 

Mr.  Thom  (interposing).  No. 

Senator  Cummins  (continuing).  And  it  may,  of  course,  with 
the  consent  of  the  State,  do  an  intrastate  business  as  well ;  but  rn> 
question  is  if  the  State  objects — and  I  do  not  think  any  State 
would — but  then  if  it  should  object  to  a  Federal  instrumentality 
doing  business  that  is  not  within  the  scope  of  the  Federal  Consti¬ 
tution,  how  are  you  going  to  get  away  from  it? 
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Mr.  Thom.  Senator,  1  had  not  quite  finished  when  you  asked 
this  last  question.  My  premise  was  that,  as  held  by  the  Supreme 
Court,  and  as  often  done  by  Congress  under  the  power  to  regulate 
commerce,  Congress  can  charter  a  company  to  do  a  common 
carrier  business.  That  includes  both  interstate  and  intrastate. 
Now,  you  get  into  the  State  by  a  power  which  the  State  can  not 
control;  you  get  there  with  power  from  the  National  Government 
to  do  an  interstate  and  intrastate  business,  or,  in  other  words,  an 
entire  common  carrier  business.  Now,  the  fourteenth  amendment 
then  steps  in  and  prevents  the  State  from  denying  to  that  com¬ 
pany  the  equal  protection  of  the  law— a  limitation  not  on  the 
National  Government  in  respect  to  the  States ;  but  the  fourteenth 
amendment  steps  in  and  says  that  the  State  shall  not  deny  to  any 
person  chartered  by  another  State  or  chartered  by  the  Federal 
Government  the  equal  protection  of  the  laws  within  its  borders; 
and  it  would  be  a  denial  of  the  equal  protection  of  the  laws  to 
say  to  that  company  “you  can  not  do  the  same  kind  of  business 
that  a  company  chartered  by  the  State  can  do.”  That  has  been 
carried  so  far  that  a  State  can  not  tax  the  incorporation  of  an¬ 
other  State  at  a  higher  rate  for  doing  intrastate  business  in  that 
State  than  it  does  its  own  corporations  which  are  doing  an  intra¬ 
state  business.  The  equal  protection  of  the  law  extends  to  the 
protection  of  that  company  in  doing  business  on  an  equality  or 
plane  with  any  incorporation  of  the  State  itself. 

Now,  Chief  Justice  White  says,  in  this  opinion  that  I  allude 
to  that  the  doctrine  is  this:  that  while  a  State,  if  it  may  forbid  a 
corporation  from  entering  its  borders,  may  do  so  for  a  bad  reason, 
as  well  as  a  good  reason;  it  may  do  so  without  any  reason 
at  all ;  but  he  says  that  when  you  once  get  the  authority  of  law 
for  the  company  to  enter  the  territory  of  the  State  and  do  business, 
then  it  is  impossible  for  the  State  to  limit  it  by  taxation,  or  in  any 
other  way;  and  he  especially  mentions  that  it  can  not  forbid  that 
corporation  to  do  an  intrastate  business  in  the  State.  Now,  I  be¬ 
lieve  that  to  be  a  sound  doctrine,  and  I  think  that  is  what  the 
fourteenth  amendment  means. 

Senator  Cummins.  But  then  it  does  not  convince  me,  al¬ 
though  I  do  not  quarrel  about  the  latter  part  of  your  conception 
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of  the  fourteenth  amendment ;  but  your  reasoning,  carried  to  its 
legitimate  end,  would  mean  that  because  the  Federal  Government 
can  organize  a  corporation  under  its  power  to  regulate  interstate 
commerce,  it  can  also,  in  connection  with  that,  give  the  company 
the  power  to  run  a  dry  goods  store  in  any  one  of  the  States,  be¬ 
cause  a  right  to  regulate  a  dry  goods  store  is  just  as  clear  as  a 
right  to  regulate  intrastate  commerce? 

Mr.  Thom.  You  would  have  there  to  solve  the  question  as  to 
whether  or  not  it  was  a  pertinent  thing  to  enter  the  dry  goods 
business,  as  it  is  to  enter  into  the  region  of  commerce  within  the 
State.  I  think  you  will  find,  throughout  the  decisions  of  the  Su¬ 
preme  Court,  that  a  right  to  do  an  intrastate  business  is  a  con¬ 
comitant  of  and  naturally  falls  within  the  same  class  as  intrastate 
business  in  interstate  commerce,  and  that  you  would  burden  your 
instrument  of  interstate  commerce,  you  would  cripple  it  if  you  per¬ 
mitted  such  a  power  to  the  State  beyond  the  power  of  the  effective 
exercise  of  your  interstate  power  if  you  did  not  have  the  power 
of  letting  it  enter  the  whole  field  of  commerce;  and  we  have  got 
the  fourteenth  amendment  to  create  the  difference  between  the 
State  and  the  National  Government  in  that  respect ;  and  when  the 
instrument  of  interstate  commerce  gets  into  the  State,  by  virtue  of 
your  power  to  regulate  commerce,  with  its  concomitant,  which  it 
is  competent  for  you  to  put  upon  it,  to  do  a  common  carrier  busi¬ 
ness,  to  keep  from  unduly  burdening  interstate  commerce,  then  the 
question  arises  whether  there  is  any  power  in  that  State  to  deny 
the  equal  protection  of  the  law  to  that  instrumentality  over  one 
of  its  own  creation  in  respect  to  interstate  business. 

Senator  Cummins.  The  question  has  never  arisen,  because 
no  State  has  ever  forbidden  or  attempted  to  forbid  any  Federal 
instrumentality  in  the  way  of  a  common  carrier  from  doing  in¬ 
trastate  business ;  but  to  me  it  is  a  very  interesting  question. 

Mr.  Thom.  If  you  have  not  read  that  decision  of  Justice 
White,  I  think  you  will  find  it  very  interesting. 

Senator  Cummins.  But  that  has  only  to  do  with  the  terms 
upon  which  a  foreign  corporation — foreign  to  the  State — can  come 
in  and  do  business  in  that  State? 
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Mr.  Thom.  No  ;  he  discusses  the  whole  question  of  the  power 
of  the  State  to  prevent  the  doing  of  an  intrastate  business  by  a 
corporation  that  comes  lawfully  into  the  State.  I  do  not  mean 
to  say  he  discusses  it  in  a  way  that  makes  that  the  deciding  point 
in  the  case,  but  in  order  to  arrive  at  his  conclusion  and  to  justify 
his  concurrence  with  the  court  he  discusses  the  whole  subject. 

Senator  Cummins.  Then  the  sum  of  your  argument  is  that 
because  we  have  the  right  to  create  a  common-carrier  corpora¬ 
tion  for  the  purpose  of  regulating  interstate  commerce,  we  have 
the  right  to  clothe  that  corporation  with  authority  to  do  an  intra¬ 
state  business ;  that  is,  to  regulate  a  business  which  is  not  within 
our  constitutional  power  ? 

Mr.  Tiiom.  Not  to  entirely  regulate  it,  but  you  have  a  right 
to  let  that  company  do  the  business.  The  State  may  also  charter 
another  company  to  do  a  strictly  intrastate  business,  if  it  wants  to. 

Senator  Cummins.  You  have  no  doubt  about  the  right  of  the 
Federal  Government  to  forbid  a  State  corporation  doing  an  inter¬ 
state  business? 

Mr.  Thom.  None  at  all ;  but  it  has  no  right  to  forbid  a  State 
corporation  from  doing  an  intrastate  business. 

Senator  Cummins.  The  Federal  Government  can  forbid  a 
State  corporation  doing  an  interstate  business,  but  a  State  govern¬ 
ment  can  not  forbid  a  Federal  corporation  from  doing  a  State 
business? 

Mr.  Thom.  I  do  not  think  it  can. 

Senator  Cummins.  It  seems  to  me  those  two  things  are  a 
little  inconsistent. 

Mr.  Thom.  I  think  the  more  you  look  at  it  the  firmer  you 
arrive  at  the  conclusion  that  it  will  be  utterly  impossible  for  it 
to  do  it. 

Senator  Pomerene.  Senator,  do  you  mean  by  your  last  ques¬ 
tion  to  limit  it  to  corporations  doing  a  common-carrier  business 
or  to  all  corporations? 

Senator  Cummins.  I  mean  to  limit  it  to  common  carriers; 
that  is,  to  any  regulation  of  interstate  commerce.  Tt  has  bothered 
me,  and  it  is  very  material  in  all  our  regulation  of  interstate  com¬ 
merce,  as  to  whether  if  we  wanted  to  regulate  interstate  commerce 
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by  creating  a  corporation  for,  say,  conducting  a  coal  mine — which 
I  think  is  within  our  power — we  could  give  that  corporation  the 
power  to  conduct  a  purely  local  business  or  intrastate  business 
without  the  consent  of  the  State. 

Senator  Kellogg.  I  do  not  know  that  a  legal  discussion  will 
do  us  any  good,  but  in  that  Pullman  case  and  in  the  Western  Union 
case  the  question  involved  was  whether  a  statute  of  the  State  of 
Kansas,  which  required  each  of  those  companies  to  take  out  a 
license  before  it  should  be  permitted  to  do  a  purely  intrastate 
business  in  the  State  of  Kansas,  and  to  pay  a  certain  tax  for  that 
license,  was  valid.  The  Supreme  Court  held  that  it  could  not 
be  required  to  do  it;  that  the  State  had  no  power  to  prohibit  the 
corporation  from  doing  an  intrastate  business  with  its  interstate 
business,  or  to  require  that,  as  a  condition  of  its  taking  out  a 
license,  it  should  pay  a  tax  on  its  capital. 

Mr.  Thom.  And  on  the  same  terms  on  which  a  State  cor¬ 
poration  might  do  it. 

Senator  Kellogg.  The  difference,  I  think,  is  this :  That  un¬ 
der  the  Constitution,  which  is  the  supreme  law  of  the  land  over 
interstate  commerce,  where  it  conflicts  with  the  State  law  the 
Federal  law  is  supreme. 

Mr.  Thom.  I  want  to  say  this,  merely  in  conclusion,  on 
that  subject:  That  the  Congress  of  the  United  States  in  assum¬ 
ing  to  use  an  instrument  of  interstate  commerce  is  not  to  be  bur¬ 
dened  by  the  condition  that  if  it  does  an  interstate  business  it  must 
do  it  under  such  disadvantages  that  it  will  stand  on  a  different 
plane  from  any  other  common  carrier.  That,  as  Chief  Justice 
White  points  out.  would  be  a  burden  on  interstate  commerce, 
direct  in  its  nature  and  prohibited  by  the  fourteenth  amendment. 

Senator  Kellogg.  Going  back  of  that  case  a  long  way,  Chief 
Justice  Marshall,  in  the  Bank  case,  held  that  Congress  might  cre¬ 
ate  a  bank  not  only  to  perform  governmental  functions,  but  to 
do  a  private  business,  which  had  nothing  to  do  with  governmental 
functions,  except  that  it  was  profitable  and  made  the  bank  a 
greater  success. 

Mr.  Thom.  I  had  in  mind  to  say,  Senator,  that  under  a  power 
in  the  National  Constitution  very  much  less  distinct  than  the  corn- 
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merce  power — because  I  have  never  found  any  man  yet  exactly 
able  to  tell  me  where  the  power  of  Congress  lies — in  what  specific 
provision  of  the  United  States  Constitution,  except  the  power  to 
coin  and  issue  money,  etc. — to  justify  the  creation  of  a  bank,  and 
yet  under  that  indefinite  power  we  have  national  banks  all  over  this 
country,  doing  a  strictly  local  business — the  business  of  a  private 
firm. 

The  Labor  Question 

Now,  there  is  one  other  subject  merely  that  1  want  to  mention, 
and  then  T  will  be  at  your  disposal  for  cross-examination.  We 
have  presented  in  our  plan  a  proposal  as  to  the  way  to  deal  with 
the  labor  question. 

Senator  Kellogg.  To  deal  with  what? 

Mr.  Thom.  With  the  labor  question.  Everybody  realizes 
that  is  a  most  difficult  subject.  There  are  many  ways  in  which  it 
may  be  done.  The  thing  ultimately  to  be  accomplished  is  that 
interstate  commerce  may  move  without  interruption  from  any 
cause  that  the  Government  can  control.  We  feel  that  the  capital 
invested  in  interstate  commerce  ought  not  to  have  the  power  to 
interrupt  it ;  we  feel  that  the  labor  employed  ought  not  to  have 
the  power  to  interrupt  it ;  but  as  to  the  method,  whether  that  em¬ 
braced  in  our  suggestion,  or  some  other,  shall  be  adopted,  we  are 
entirely  open  minded  about  it.  It  may  be  that  some  better  method 
can  be  devised  by  which  the  interests  of  all  the  parties  may  be 
more  equitable  and  properly  protected.  This  method  has  appealed 
to  us  as  probablv  as  unobjectionable  as  anv  other;  but  we  are  en¬ 
tirely  open  minded  on  that  subject,  and  will  not  be  found  insistent 
on  any  particular  method.  That  is  all  that  I  ask  to  say  in  my 
examination  in  chief. 

Senator  Townsend.  Will  you  repeat  briefly  what  your 
method  is?  I  was  not  here  all  the  time. 

Mr.  Thom.  Our  method  is  to  have  a  board  created,  on  which 
the  public,  labor,  and  the  employers  shall  be  equallv  represented, 
and  that  that  board  shall  be  charged  with  responsibility,  in  case 
of  a  labor  conflict,  either  as  to  the  scale  of  wages  or  as  to  working 
conditions,  to  make  an  examination  into  the  whole  subject,  and 
report  on  it;  and  until  a  reasonable  time  after  the  report,  there 
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shall  be  no  interruption  either  by  the  employer  or  the  employee 
of  the  public  service. 

Senator  Townsend.  Who  is  to  make  the  final  decision? 

Mr.  Thom.  There  is  no  final  decision ;  just  a  question  of  pub¬ 
licity. 

Senator  Kellogg.  I  was  not  here  during  two  days  of  your 
statement,  so  I  will  have  to  read  it  all  before  I  can  ask  you  any 
questions  in  relation  to  it.  When  I  do  so,  I  may  wish  to  ask  you 
a  few  questions,  if  the  committee  will  permit ;  but  at  this  time  I 
would  like  you  to  state  what  this  surplus  that  you  were  talking 
about — increase  of  surplus  of  the  railroads — is  Invested  in,  and 
whether  it  is  cash,  or  whether  it  is  property?  Please  explain  that. 
I  asked  you  that  question  at  the  time,  but  you  did  not  answer 
it,  as  I  understand  you. 

Mr.  Thom.  The  word  “surplus”  is  an  unfortunate  bookkeep¬ 
ing  term,  in  that  connection.  It  ought  to  be  regarded  as  simply 
the  excess  of  assets  over  liabilities.  What  the  bookkeeper  does  is 
to  enter  on  one  side  the  assets  of  the  company,  and  on  the  other 
side  the  liabilities  of  the  company;  and  then  he  subtracts  the 
liabilities  from  the  assets,  and  the  excess  is  put  down  as  “sur¬ 
plus.”  It  might  be  a  situation  like  this  might  arise,  in  order  to 
make  it  simple ;  there  might  be  one  entry,  on  the  assets  side,  of 
“investment  in  road  and  equipment.”  There  might  be  two  entries 
on  the  liability  side  “capital  stock”  and  “indebtedness.”  If  the 
“investment  in  road  and  equipment”  is  greater  than  the  sum  of  the 
other  two.  there  would  he  a  "surplus,”  because  there  would  be 
an  excess  of  the  asset?  over  the  liabilities.  Now,  the  fact  that 
there  is  this  excess  is  no  indication  whatever  of  how  it  is  invested. 
Tt  is  always  invested,  and  generally  in  road  and  equipment. 

Senator  McLean.  It  does  not  represent  cash? 

Mr.  Thom.  It  does  not  represent  cash  at  all.  It  might  repre¬ 
sent  cash  if  you  happened  to  have  it,  but  the  road  does  not  have  it. 
There  is  hardly  any  cash  in  the  treasury,  beyond  the  mere  work¬ 
ing  capital,  but  that  excess  will  be  found  in  one  item  or  the  other 
on  the  assets  side,  and  it  is  not,  of  course,  possible,  without  going 
into  the  particular  transaction,  to  find  out  which  one  of  those  items 
is  under:  but  it  is  not  anything  more  than  the  excess  of  the  assets 
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over  the  liabilities,  and  it  is  always  in  some  sort  of  asset  besides 
money,  except  to  a  very  small  extent — some  working  capital. 

Senator  Kellogg.  Now,  a  few  other  questions,  and  one  of 
them  is  this :  You  advocate  Federal  incorporation  and  permission 
to  make  some  consolidations.  Would  you  permit  all  competing 
systems  of  the  country  to  consolidate? 

Mr.  Thom.  I  would  not.  I  would  have  that  regulated  in  a 
very  intelligent  way,  and  in  a  way  consistent  with  a  compre¬ 
hensive  policy,  by  public  authority. 

Senator  Pomerene.  May  I  suggest  something  there,  Senator? 

Senator  Kellogg.  Certainly. 

Senator  Pomerene.  And  your  thought,  I  take  it,  is  that  this 
consolidation  should  be  subject  to  the  continuing  jurisdiction  and 
control  of  this  public  body? 

Mr.  Thom.  I  do  not  know  that  I  catch  your  idea. 

Senator  Pomerene.  Well,  for  instance,  suppose  a  consolida¬ 
tion  is  authorized  upon  certain  terms  and  conditions.  Now,  later 
on  the  controlling  body  concludes  that  those  terms  and  conditions 
ought  to  be  modified,  or  that  their  former  order  was  unwise ; 
should  they  not  have  the  power  to  modify  that? 

Mr.  Thom.  I  had  not  given  consideration  to  that,  Senator, 
but  it  strikes  me  that  there  are  some  serious  objections  to  that. 
As  soon  as  you  have  authorized  one  company  to  purchase  the 
property  of  another,  and  to  consolidate  with  it,  of  course  there  are 
certain  property  rights  that  have  thereby  become  crystallized.  I 
think  that  a  great  many  companies  would  hesitate,  if  the  terms 
on  which  they  could  do  that  might  be  changed  after  the  thing  was 
done;  but  the  control  or  the  regulation  of  the  consolidated  body 
would  continue  in  the  national  authority. 

Senator  Pomerene.  I  know,  but  you  are  looking  at  it  now 
wholly  from  the  standpoint  of  the  railroad.  Commercial  condi¬ 
tions  and  traffic  conditions  are  constantly  changing;  and  having 
that  thought  in  mind,  why  should  not  this  controlling  body  have 
some  continuing  authority,  because  any  man,  no  matter  how  wise 
he  may  be,  might  make  an  order,  just  as  Congress  may  pass  a 
law,  which  represents  his  best  views  on  that  subject,  but  later  ex¬ 
perience  may  indicate  that  a  mistake  has  been  made?  Now,  in 


184 


the  interest  of  the  public  why  should  they  not  continue  to  have 
control?  I  am  assuming,  of  course,  that  any  change  that  will  be 
made  will  be  for  good  and  sufficient  reason. 

Mr.  Thom.  I  suppose  you  also  assume  that  any  change  that 
was  made  would  be  subject  to  the  fifth  amendment? 

Senator  Pomerene.  Oh,  yes;  surely. 

Mr.  Thom.  That  it  could  not  be  made  without  properly  pro- 
lecting  the  property  interests  involved? 

Senator  Pomerene.  Undoubtedly  so. 

Mr.  Thom.  If  the  property  interests  involved  are  properly 
taken  care  of,  I  see  no  reason  why  that  should  not  be  done. 

Senator  Pomerene.  Congress  would  have  to  do  that,  whether 
they  desired  to  or  not. 

Mr.  Thom.  Congress  would  have  to  do  what — protect  the 
property  interest  involved? 

Senator  Pomerene.  Yes. 

Mr.  Thom.  Yes;  unless  it  arose  out  of  the  acceptance  of  a 
charter  provision. 

The  Chairman.  You  said  you  would  have  this  consolidation 
under  a  public  body.  Do  you  mean  that  it  would  be  left  optional 
with  the  roads  as  to  whether  they  should  be  consolidated;  that  is, 
that  the  public  power  should  be  exercised  only  to  the  extent  of  per¬ 
mitting  them  to  consolidate  and  not  of  compelling  them  ? 

Mr.  Thom.  That  is  as  far  as  we  have  yet  gone  in  our  pro¬ 
posal.  I  know  that  some  men  who  have  given  this  matter  great 
consideration  think  that  there  ought  to  be  a  compulsory  power. 
We  have  not  gone  that  far  as  yet.  Our  proposal  is,  as  you  sug¬ 
gest,  that  it  shall  be  permissive  and  not  compulsory. 

The  Chairman.  The  question  of  Senator  Pomerene  would 
indicate  that  the  power  to  retain  would  come  after  you  had  exer¬ 
cised  the  right,  under  your  permissive  plan,  to  consolidate  under 
certain  rules  and  regulations  laid  down  by  this  governing  body,  and 
then,  according  to  your  contention,  they  would  be  allowed  to  dis¬ 
solve  at  their  instance,  but  not  at  the  instance  of  the  power  that 
laid  down  the  regulation.  It  seems  to  me,  under  those  conditions, 
your  governing  body  would  have  no  power  at  all  except  to  permit 
what,  perhaps,  under  the  Federal  incorporation  you  would  have 
anyhow. 
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Mr.  1  hum.  Well,  I  assume  that  whatever  is  done  in  respect 
to  consolidation  of  parallel  or  competing  lines  would  have  to  be 
done  subject  to  governmental  approval.  Now,  whether  it  should 
go  further  and  say  that  the  Government  should  have  a  right  to 
compel  it  is  another  question,  and  we  have  not  advanced  that 
far  in  our  consideration  of  this  question. 

The  Chairman.  Would  you  go  so  far  as  to  say  that  once 
you  had  consolidated  by  governmental  approval  you  could  dis¬ 
solve  that  combination  without  Government  approval? 

Mr.  Thom.  Oh,  no. 

The  Chairman.  Once  it  is  made  by  governmental  approval, 
it  must  stand  until  the  power  that  approved  it  approves  the  dis¬ 
solution  ? 

Mr.  Thom.  Yes;  and  then  that  power  must  be  exercised 
under  the  limitation  of  the  fifth  amendment. 

The  Chairman.  You  would  not  go  so  far,  then,  as  Senator 
Pomerene  suggests,  that  the  governing  power  could  order  you 
to  dissolve? 

Mr.  Thom.  No;  not  without  the  protection  of  the  fifth 
amendment.  Otherwise  people  would  not  invest  in  railroad  prop¬ 
erties.  You  have  got  to  consider  how  far  you  shall  go  in  con¬ 
trolling  the  investment  in  these  properties.  People  would  not 
invest  if  what  they  invested  in  might  be  wrested  from  them  un¬ 
der  ruinous  conditions. 

Senator  Pomerene.  The  thought  I  had  in  mind  was  that  this 
continuing  jurisdiction  over  the  terms  of  consolidation  should  be 
somewhat  akin  to  the  continuing  control  by  the  Interstate  Com¬ 
merce  Commission  of  the  subject  of  rates.  Now,  under  that 
you  have  the  protection  of  the  fifth  amendment,  and  I  am  assum¬ 
ing  that  whatever  would  be  done  in  that  behalf  would  have  to  be 
reasonable  and  with  due  regard  to  the  property  interests. 

Mr.  Thom.  Yes,  Senator,  I  think  I  understand  your  point 
of  view  now,  and  I  have  given  my  answer. 

Senator  Pomerene.  That  is  simply  a  tentative  view. 

Mr.  Thom.  Yes. 

Senator  Pomerene.  I  wanted  to  hear  you  develop  it. 
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Senator  Kellogg.  Then,  Mr.  Thom,  as  I  understand,  you 
would  not  do  away  with  the  competition  in  service  at  least  be¬ 
tween  the  principal  competing  roads  of  the  country? 

Mr.  Thom.  No;  our  proposal  is  to  retain  that. 

Senator  Kellogg.  Now,  there  has  been  practically  no  competi¬ 
tion  for  many  years  so  far  as  rates  are  concerned,  and  there  can 
not  be  such  competition,  because  between  competing  points  the 
rates  on  all  lines  must  be  the  same? 

Mr.  Thom.  Yes. 

Senator  Kellogg.  But  is  there  not  or  has  there  not  been 
heretofore  under  private  ownership  a  great  degree  of  competition 
as  to  service  which  has  been  of  benefit  to  the  public? 

Mr.  Thom.  We  have  thought  so.  Of  course  in  a  time  when 
the  transportation  facilities  of  the  country  are  not  equal  to  the 
business  and  everybody  has  as  much  as  they  want  and  more  you 
do  not  find  the  stimulus  of  competition  to  the  same  extent ;  but 
the  normal  condition  of  the  country  is  where  transportation  com¬ 
panies  have  to  seek  the  business,  and  the  method  they  have  of 
seeking  it  is  to  try  to  give  the  best  service. 

Senator  Kellogg.  And  that  competition  extends  down  to  the 
local  ticket  and  freight  agent,  who  looks  after  the  business  of 
his  customer? 

Mr.  Thom.  Undoubtedly. 

Senator  Kellogg.  Expediting  shipments? 

Mr.  Thom.  Yes. 

Senator  Kellogg.  Furnish  cars  promptly,  giving  better  trains 
and  better  train  service,  both  passenger  and  freight  ? 

Mr.  Thom.  And  even  to  the  question  of  manners. 

Senator  Kellogg.  Even  to  the  question  of  what? 

Mr.  Thom.  Manners. 

Senator  Cummins.  Very  important,  too. 

Senator  Kellogg.  That  might  be  applied  now  sometimes 
with  advantage.  But  all  that  competition  has  been  of  very  great 
benefit  to  the  public,  has  it  not  ? 

Mr.  Thom.  We  think  so. 

Senator  Kellogg.  Yes.  And  now,  to  keep  that  competition, 
the  principal  lines  of  the  country,  like  the  New  York  Central  and 
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the  Pennsylvania  and  the  Union  Pacific  and  the  Northern  Pacific 
and  the  Great  Northern  and  the  Southern  Pacific,  must  he  main¬ 
tained  as  separate  competing  organiaztions  ? 

Mr.  Thom.  That  is  what  seems  to  us. 

Senator  Kellogg.  Your  idea  is  that  if  consolidations  were 
permitted  they  should  be  judged  in  each  case  with  the  view  of 
keeping  the  main  lines  of  transportation  competing? 

Mr.  Thom.  Yes. 

Senator  Kellogg.  And  each  case  decided  upon  its  own 
merits  ? 

Mr.  Thom.  Yes,  sir. 

Senator  Kellogg.  I  think  there  might  be  this  in  Senator 
Pomerene’s  suggestion :  That  the  power  that  permitted  that  con¬ 
solidation— the  Interstate  Commerce  Commission — should  have, 
of  course,  a  continuing  control  over  the  service  that  those  compa¬ 
nies  should  give.  Now,  I  take  it  from  what  I  saw  and  heard  of 
your  statement  that  you  recommend  a  Cabinet  officer  to  be  the 
head  of  transportation? 

Mr.  Thom.  Yes. 

Senator  Kellogg.  You  think  it  very  desirable,  do  you  not, 
that  the  railroad  administration  of  the  country  be  kept  out  of 
politics? 

Mr.  Thom.  I  do  not  think  it  possible  to  keep  the  railroad 
administration  of  the  country  out  of  politics.  I  think  it  is  a 
question  merely  of  the  type  of  politics.  We  have  a  government 
of  politics,  and  if  there  is  going  to  be  Government  regulation 
it  must  be,  in  a  sense,  a  political  regulation ;  but  we  want  the 
most  responsible  and  the  most  independent  regulation  that  we 
can  get. 

Senator  Kellogg.  You  did  not  understand  me.  Of  course, 
that  is  true.  I  did  not  make  myself  clear.  Of  course,  the  ques¬ 
tion  of  what  regulation  there  should  be,  and,  in  fact,  all  the 
problems  which  Congress  or  a  legislature  must  consider,  are 
political  questions,  to  a  large  extent,  and  must  be  decided  in 
political  assemblages,  and  so  forth;  but  I  do  not  mean  that;  I 
mean  directly  involving  the  management  of  the  railroads  in  a 
political  part}-.  That  is  what  I  mean. 


Mr.  Thom.  I  think  that  whoever  you  appoint  to  manage  or 
to  regulate  is  still  surrounded  by  a  political  atmosphere,  and  the 
importance  of  having  that  atmosphere  such  that  will  get  the 
least  dependent  political  agency  and  the  most  responsible  polit¬ 
ical  agency  becomes  of  transcendent  bearing. 

Senator  Kellogg.  Why  should  not  practically  all  the  duties 
of  the  Federal  Reserve  Board  be  performed  by  a  Cabinet  officer? 
Why  do  we  try  to  make  it  a  nonpolitical  body,  with  long  terms, 
so  that  no  President  may  have  the  appointment  of  all  of  its 
members  within  his  term?  Why  not  let  the  Secretary  of  the 
Treasury  be  the  dominant  man  who  shall  perform  all  the  execu¬ 
tive  duties  of  the  Federal  Reserve  Board? 

Mr.  Thom.  We  have  thought  you  are  probably  going  to 
extend  the  power  of  Federal  control,  and  that  we  have  got  to 
introduce  the  element  of  promptness  as  to  the  method  of  regu¬ 
lation,  so  that  we  can  do  things  in  the  future  quickly.  Now,  if 
you  are  going  to  regulate  us  by  a  board,  the  essential  quality  of 
which  is  deliberation,  like  the  Supreme  Court,  like  the  commis¬ 
sion,  we  are  going  to  find  an  element  of  incapacity  to  adapt 
ourselves  as  readily  as  we  should  to  changing  business  conditions. 
Therefore,  we  want  a  single  head  to  be  the  initiator  of  these 
things,  subject  to  the  check  of  the  deliberative  body. 

Senator  Kellogg.  Let  me  make  this  suggestion:  If  it  were 
deemed  advisable  to  have  an  executive  head  to  the  railroad 
regulation  of  the  country,  why  not  select  a  man  who  is  not  a 
member  of  the  Cabinet,  and  give  him  a  long  term  and  a  salary 
sufficient  so  that  it  would  attract  the  very  best  ability  in  the 
country,  and  put  him  in  charge  of  it? 

Mr.  Thom.  Our  view  about  that  is  this,  Senator:  We  think 
that  whoever  is  in  charge  of  it  should  be  responsible  for  the 
adequacy  of  service.  An  element  in  adequacy  of  service  is 
sufficient  rates  to  create  the  proper  service — I  mean  sufficient 
revenue  to  create  the  proper  service. 

Now,  we  think  that  the  national  administration  ought  to  be 
made  responsible  to  the  American  people  for  adequacy  of  service, 
and  that  the  man  who  is  at  the  head  ought  to  have  a  seat  at 
the  Cabinet  table,  so  that  he  can  bring  his  views  of  the  necessi- 


ties  of  service  directly  to  the  President,  and  have  whatever  con¬ 
clusion  is  arrived  at  made  an  administration  policy. 

Senator  Kellogg.  Mr.  Thom,  without  in  the  slightest  de¬ 
gree  intending  to  reflect  upon  the  Cabinet  officers — because  most 
of  them  are  very  able  men — in  the  administrations  that  I  have 
known,  they  are  appointed  for  four  years,  and  they  are  the 
political  advisers  of  the  President,  and  they  are  interested,  un¬ 
doubtedly,  as  they  should  be,  in  the  political  success  of  his  ad¬ 
ministration,  and  do  you  not  fear  that  in  the  face  of  a  presi¬ 
dential  or  congressional  election,  a  Cabinet  official  would  hesi¬ 
tate  to  do  anything  that  he  thought  was  not  popular,  as  to  the 
railroads,  until  after  his  election? 

Mr.  Thom.  We  believe,  Senator,  that  the  thing  that  would 
make  any  administration  most  popular  would  be  to  make  a  suc¬ 
cess  of  this  transportation  problem,  and  we  do  not  believe  that 
the  man  who  has  arrived  at  that  position  of  responsibility  can 
be  controlled  by  small  and  narrow  considerations  to  the  extent 
of  a  man  without  that  responsibility;  and  if  we  once  put  upon 
the  administration  the  responsibility  of  seeing  that  there  is  an 
adequacy  of  service,  we  believe  we  have  got  it  then  in  the  most 
responsible  shape  in  which  it  can  be,  and  I  do  not  fear  these 
political  consequences  to  which  you  allude,  anything  like  I  fear 
the  political  dependence  of  a  body  that  whatever  it  may  do, 
or  whenever  it  may  do  a  thing  contrary  to  what  the  patrons 
of  the  railroads  may,  at  the  moment,  be  protesting  against,  is 
made  subject  to  a  resolution  of  inquiry  on  the  Senate  floor,  as 
to  whether  or  not  the  thing  ought  to  be  done  in  a  particular 
way.  Now,  that  is  a  degree  of  dependency  about  which  we 
have  the  most  serious  apprehension. 

Senator  Kellogg.  My  mind  is  entirely  open  on  it.  I  just 
wanted  to  bring  out  your  views. 

Mr.  Thom.  I  was  asked  that  the  other  day.  You  were 
not  present. 

Senator  Kellogg.  No  ;  I  was  not  present. 

Mr.  Thom.  I  gave  the  committee  the  views  I  have  in  re¬ 
spect  to  that. 

Senator  Kellogg.  I  have  no  further  questions  at  the  moment. 
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Senator  Cummins.  Mr.  Thom,  early  in  your  argument  or 
statement,  you  traced  the  effect  of  the  regulation  which  we 
have  now,  or  had  before  the  Government  took  possession  of  the 
railroads,  upon  the  investor,  and  I  think  you  said  that  the  Gov¬ 
ernment  had  assumed  the  authority  to  determine  what  the  rev¬ 
enue  of  the  railroad  companies  should  be,  and  also  the  authority 
to  determine  what  the  expenditures  of  the  railway  companies 
should  be? 

Mr.  Thom.  In  a  measure. 

Senator  Cummans.  That  was  the  substance  of  it.  And  in¬ 
asmuch  as  any  prospective  investor  looked  forward  to  a  situa¬ 
tion  in  which  neither  his  company  nor  he  could  control  either 
the  revenues  or  expenditures,  it  was  not  a  very  inviting  prospect? 

Mr.  Thom.  Yes. 

Senator  Cummins.  That  was  the  substance  of  your  argu¬ 
ment  ? 

Mr.  Thom.  Yes. 

Senator  Cummins.  The  plan  that  you  have  suggested  does 
not  contemplate  any  change  in  that  respect,  save  in  method? 
That  is,  you  expect  the  Government  still  to  control  the  revenues 
and  still  to  control  the  expenditures? 

Mr.  Thom.  Under  a  different  measure  of  how  they  are  to 
be  controlled. 

Senator  Cummins.  Certainly. 

Mr.  Thom.  And  under  more  responsive  machinery.  Still, 
the  ultimate  power  would  be  in  the  Government. 

Senator  Cummins.  No  matter  how  effective  the  machinery 
might  be  and  no  matter  how  much  improvement  it  might  be 
over  what  we  have  now,  that  is  still  the  situation? 

Mr.  Thom.  The  Government  would  still  control. 

Senator  Cummins.  We  have  the  Government  controlling 
the  revenue  and  the  Government  controlling  the  expenditures? 

Mr.  Thom.  Yes. 

Senator  Cummins.  Do  you  not  think  that  any  govern¬ 
ment  which  controls  the  revenues  of  an  enterprise  and  the  ex¬ 
penditures  of  an  enterprise,  and  thus  determines  the  outcome 
or  the  profits  of  that  enterprise,  should  accept  the  responsibility 
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which  naturally  goes  with  the  power  to  control  revenues  and 
expenditures  ? 

Mr.  Thom.  It  should,  in  one  way  or  another.  Of  course, 
there  may  be  a  difference  as  to  the  extent  of  the  acceptance  of 
that  responsibility.  Theoretically,  I  follow  your  question  that 
there  ought  to  be  the  fullest  acceptance.  There  may  be  diffi¬ 
culties  in  the  way  of  obtaining  that  full  acceptance  of  respon¬ 
sibility. 

Senator  Cummins.  I  think  I  perceive  the  difficulties,  but 
when  we,  as  a  Government,  assume  authority  which  you  have 
described,  to  determine  what  you  shall  receive  and  what  you 
shall  expend,  it  would  seem  to  me  that  there  would  follow,  neces¬ 
sarily  and  logically,  that  the  Government  ought  to  undertake  to 
see  that  a  proper  return  upon  the  capital  invested  is  forthcom¬ 
ing.  In  other  words,  it  ought  to  guarantee  the  return  upon  the 
capital  which  you  are  offering  the  public? 

Mr.  Thom.  Theoretically  speaking,  of  course  you  are  right, 
Senator.  The  only  question  is  whether  or  not  there  are  diffi¬ 
culties  in  the  way  of  obtaining  that  guarantee  which  are  so 
enormous  that  you  can  not  judiciously  obtain  the  proper  guar¬ 
antee.  Now,  for  example,  suppose  that  the  guarantee  were  to 
lead  to  Government  ownership.  The  objections  from  a  public 
standpoint  to  Government  ownership  may  be  so  enormous  that 
it  may  be  wise  to  seek  some  means  short  of  a  final  and  ultimate 
guarantee. 

Senator  Cummins.  I  can  appreciate  that  there  are  other 
things  to  be  considered  than  the  mere  return ;  but  putting  them 
aside  for  the  moment  for  future  consideration,  if  the  Govern¬ 
ment,  exercising  this  authority  over  revenues  and  other  ex¬ 
penditures,  accept  such  responsibility  and  can  attract  and  secure 
capital  at  the  ordinary  rate  which  is  recognized  in  a  Government 
obligation,  it  would  seem  to  me  it  ought  to  do  it,  logically. 

Mr.  Thom.  Logically,  unless  there  is  some  objection  to  it 
which  makes  us  stop  short  of  that  final  conclusion. 

Senator  Cummins.  Surely.  I  turn  now  for  a  moment 
to  your  proposed  director  of  transportation  holding  a  Cabinet 
position.  You  said,  and  upon  its  face  it  seemed  very  impres- 
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sive,  that  we  had  established  a  Secretary  of  Agriculture  to  look 
after  that  interest;  we  had  established  a  Secretary  of  Commerce 
to  be  the  guardian  of  that  interest;  and  a  Secretary  of  Labor 
to  supervise  that  field  of  activity ;  and  that  you  could  see  no 
reason  why  the  transportation  of  the  country,  which  is  a  funda¬ 
mentally  vital  interest,  should  not  have  the  same  protection  and 
the  same  representation ;  that  was  your  argument,  was  it  not  ? 

Mr.  Thom.  Yes. 

Senator  Cummins.  Well,  do  you  not  recognize  that  the 
power  which  you  have  proposed  to  give  to  the  secretary  of 
transportation  in  the  plan  you  have  suggested  is  essentially  and 
radically  different  from  the  power  which  Congress  has  given  to 
the  Secretary  of  Agriculture  or  the  Secretary  of  Labor  or  the 
Secretary  of  Commerce,  or  any  other  Cabinet  officer? 

Mr.  Thom.  I  do. 

Senator  Cummins.  Yes.  We  have  not  given  the  Secretary 
of  Agriculture  authority  to  fix  the  prices  of  agricultural  prod¬ 
ucts,  and  no  one  proposes,  up  to  this  time,  that  it  shall  be  done. 

Mr.  Thom.  And  I  do  not  suppose  that  you  intend  to  give  it 
to  any  Government  body  in  times  of  peace. 

Senator  Cummins.  Nor  have  we  invested  the  Secretary 
of  Labor  with  authority  to  determine  what  wages  shall  be  paid 
throughout  the  country. 

Mr.  Thom.  That  is  true. 

Senator  Cummins.  You  would  think  it  would  be  very  un¬ 
wise  that  we  should  do  so,  I  assume;  and  the  same  is  true  of 
the  Secretary  of  Commerce. 

Mr.  Thom.  Now,  then,  if  you  will  permit  me - 

Senator  Cummins  (interposing).  Therefore,  when  you 
propose  to  give  to  the  secretary  of  transportation  the  vast  powers 
that  are  suggested  in  your  plan,  you  are  establishing  an  entirely 
different  relation  between  the  secretary  of  transportation  and 
the  people  from  that  which  has  been  established  between  the 
Secretary  of  Agriculture  or  the  Secretary  of  Commerce,  or  the 
Secretary  of  Labor,  and  the  rest  of  the  country,  are  you  not? 

Mr.  Thom.  Yes;  because  we  find  that  the  Government  is 
looking  at  the  question  of  the  extent  of  regulation  over  trans- 
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portation  in  a  very  different  way  from  that  in  which  it  is  look¬ 
ing  at  the  regulation  of  agriculture  or  the  regulation  of  com¬ 
merce.  We  find  that  the  Government  is  fixing  the  price  of 
transportation  through  some  of  its  agencies,  and,  therefore,  we 
are  confronted  with  a  different  situation  from  what  exists  in 
respect  to  the  products  of  agriculture  or  labor  or  commerce. 
We  have  got  to  accommodate  whatever  plan  we  have  to  that 
fundamental  necessity  of  the  Government  to  fix  the  price  of 
transportation. 

Senator  Cummins.  I  recognize  that,  Mr.  Thom,  and  1  know 
that  the  Government  must  continue  to  exercise  this  control  over 
a  public  property,  such  as  is  found  in  our  transportation  facili¬ 
ties  ;  but  all  that  I  was  trying  to  make  clear  was  that  it  did  not 
follow  because  we  had  established  Secretaries  of  Agriculture, 
and  Commerce,  and  Labor,  that  therefore  we  should  establish  a 
director  of  transportation,  giving  that  individual,  that  one  per¬ 
son,  the  vast  authority  which  you  have  suggested  in  your  plan. 

Mr.  Thom.  Now,  when  you  come  to  the  question  of  the  vast 
authority,  I  think  you  will  find  that  it  is  not  as  great  as  is  prob¬ 
ably  inferable  from  the  use  of  that  word.  There  is  nothing  that 
he  does  that  is  not  reviewable  by  another  governmental  body; 
nothing  that  he  does  in  respect  to  rates  that  is  not  reviewable. 

Senator  Cummins.  Yes.  That  brings  me  to  the  exam¬ 
ination  of  that  point  for  a  very  few  moments.  The  Interstate 
Commerce  Commission,  to  which  you  propose  an  appeal  in  cer¬ 
tain  cases  from  the  director  of  transportation - 

Mr.  Thom  (interposing).  In  every  case. 

Senator  Cummins  (continuing).  Is  to  be.  practically  speak¬ 
ing,  a  judicial  body? 

Mr.  Thom.  Yes. 

Senator  Cummins.  And,  being  a  judicial  body,  is  sup¬ 
posed  to  be  governed  by  certain  rules  and  regulations  and  laws 
and  standards  that  are  prescribed  by  Congress,  or  by  the  com¬ 
mon  law.  Now,  in  the  executive  functions  which  are  to  be 
performed  by  the  director  of  transportation,  what  rule  or  stand¬ 
ard  could  the  Interstate  Commerce  Commission  apply  in  case 
of  an  appeal  to  that  body? 
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Mr.  Thom.  I  was  alluding  to  rates  when  1  said  that  an 
appeal  or  review  was  provided  by  the  Interstate  Commerce 
Commsision.  I  had  that  alone  in  mind — rates. 

Senator  Cummins.  But  the  remark,  then,  or  the  observa¬ 
tion  which  you  made  with  regard  to  appeal  and  corrections 
through  appeal,  would  not  apply  to  the  vast  volume  of  execu¬ 
tive  work  or  direction  which  the  secretary  of  transportation 
would  perform  ? 

Mr.  Thom.  Not  unless  Congress  found  it  necessary  to  so 
provide.  We  have  not  suggested  it  in  our  plan. 

Senator  Cummins.  The  thing  that  you  had  in  mind,  then, 
was  that  if  the  secretary  of  transportation  approved  rates  that 
were  initiated  by  the  carriers,  and  they  were  put  into  effect,  any¬ 
one  who  was  interested  in  those  rates  could  prosecute  an  appeal 
to  the  Interstate  Commerce  Commission  and  have  the  rate  cor¬ 
rected  if  it  were  found  to  be  wrong? 

Mr.  Thom.  That  is,  as  to  rates  approved.  Now,  as  to 
rates  on  which  no  action  is  taken  and  as  to  rates  disapproved, 
there  is  another  method  in  addition  to  that. 

Senator  Cummins.  Yes.  Would  the  standard  that  we  have 
now  given  to  the  Interstate  Commerce  Commission  for  the 
weighing  of  rates  or  for  the  consideration  of  rates  be  the  same 
under  your  plan  that  it  now  is? 

Mr.  Thom.  No.  It  would  be  the  same,  theoretically,  as  it 
now  is,  because  I  think  the  word  “reasonable”  was  intended  in 
the  law  to  cover  the  adequacy  of  the  rates ;  but  I  think  that  that 
aspect  of  the  matter  has  been  gotten  away  from,  and  you  should 
establish  a  rule  which  would  bring  it  back  to  its  original  purpose 
of  having  not  only  rates  which  are  low  enough  but  rates  which 
are  high  enough  to  satisfy  the  needs  of  the  public  for  public 
service. 

Senator  Cummins.  Yes.  Do  you  intend  to  abolish  tffe 
standard  that  we  have  prescribed,  and  that  looks  only  to  the 
reasonableness  of  a  particular  rate,  or  do  you  intend  to  confer 
upon  the  transportation  director  and  upon  the  Interstate  Com¬ 
merce  Commission  the  authority  to  consider  the  effect  of  the 
rates  as  a  whole? 

Mr.  Thom.  As  a  whole,  as  well  as  individually. 


195 


Senator  Cummins.  Is  it  in  your  mind  that  only  the  effect  of 
the  rates  as  a  whole  shall  be  considered ;  that  is  to  say,  that  you 
include  in  that  all  the  railroads  of  the  United  States ;  that  you 
take  all  the  revenues  and  all  the  expenditures,  and  if  the  oper¬ 
ating  income  is  su  icient  as  a  whole,  then  you  would  not  disturb 
the  rates? 

Mr.  Ti-iom.  No,  Senator;  that  is  not  my  view. 

Senator  Cummins.  Well,  you  were  not  very  clear  about 
that — at  least  not  to  me.  I  did  not  catch  just  what  change  you 
propose  to  make  in  that  respect. 

Mr.  Thom.  I  suppose  there  will  still  be,  no  matter  what 
is  done,  several  traffic  basins,  as  they  are  called,  in  this  country, 
and  that  the  rate  which  is  proper  in  one  of  them  may  not  be 
proper  in  all  of  them ;  that  there  will  still  be  districts  which  will 
have  to  be  considered  by  themselves  in  respect  to  rates. 

Now,  my  judgment  is  that  the  Interstate  Commerce  Com¬ 
mission,  or  any  body  whose  duty  it  was  to  consider  rates,  would 
take  up  the  questions  relating  to  that  special  traffic  situation 
and  would  find  the  average  condition  in  it — not  the  richest  nor 
the  poorest,  but  the  average  condition  in  it — and  would  fix  rates 
adequate  to  sustain  the  service  on  those  average  conditions  in 
that  particular  place.  That  would  leave  some  roads  that  would 
not  make  enough;  that  might  leave  other  roads  which  are  so 
fortunately  situated  that  if  they  alone  were  to  be  considered 
the  Government  would  not  fix  as  high  rates  as  it  otherwise 
would.  Now,  how  shall  we  deal,  then,  with  those  two  ex¬ 
tremes  ? 

In  dealing  with  the  question  of  rates  at  all  in  that  traffic 
situation  it  would  be  the  duty  of  the  Government  authority  not 
only  to  make  rates  that  were  what  have  heretofore  been  known 
as  ‘‘reasonable”  but  rates  that  were  adequate  to  sustain  the 
transportation  service.  We  have  considered  that  matter  at  con¬ 
siderable  length  as  to  what  is  to  be  done.  We  see  no  way 
except  to  let  the  ordinary  forces  deal  with  those  roads.  If  they 
have  been  unwisely  located,  if  they  have  been  unwisely  capital¬ 
ized,  if  their  traffic  conditions  will  not  support  them  under  what 
is  a  reasonable  and  adequate  revenue  for  that  section,  then  we 
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think  they  have  to  become  subject  to  the  ordinary  laws  of  com¬ 
mercial  failure  and  to  be  absorbed  by  other  lines  in  that  same 
section. 

Senator  Cummins.  Or  to  be  abandoned? 

Mr.  Thom.  Well,  I  think,  to  be  absorbed.  I  never  heard  of 
an  abandoned  road  yet.  I  think  they  would  be  absorbed.  Now, 
the  roads  that  under  that  scale  of  rates  would  make  more  than 
if  they  alone  were  considered,  raise  a  great  problem,  and  we 
think  that  that  will  have  to  be  dealt  with  by  some  means  of  hav- 
ing  governmental  supervision  over  what  we  term  the  excess  earn¬ 
ing  power  of  those  roads. 

Senator  Cummins.  By  that  do  you  mean  that  the  excess 
earning  power  of  these  fortunate  roads  should  be  contributed  to 
the  Treasury  or  paid  into  the  Treasury — a  part  of  those  excess 

earnings  ? 

Mr.  Thom.  We  have  deliberately  left  that  whole  subject 
open  for  consideration. 

Senator  Cummins.  That  seems  to  me  to  be  the - 

Mr.  Thom  (interposing).  We  have  deliberately  left  that 
whole  subject  open  to  consideration.  Some  people  have  sug¬ 
gested  that  the  remainder  of  those  earnings,  over  and  above  a 
proper  return  on  the  investment  and  proper  division  for  credit, 
should  be - 

Senator  Cummins  (interposing).  That  seems  to  me  to  be 
the  very  crux  of  the  whole  problem. 

Mr.  Thom  (continuing).  Should  be  in  invested  in  prop¬ 
erty — in  greater  facilities — and  should  not  be  made  the  basis 
of  increased  rates.  Other  suggestions  have  been  that  the  Gov¬ 
ernment  might  participate  in  that,  and  I  suppose  to  the  extent 
the  Government  did  participate  in  it,  that  they  could  turn  that 
over  to  the  support  of  the  poorer  roads ;  but  there  are  many 
ways  of  dealing  with  it,  and  what  I  want  to  emphasize  is  that 
we  have  left  that  open,  and  we  are  entirely  open  minded  as  to  a 
method  of  dealing  with  that  problem.  We  understand  that  there 
will  be  a  method  devised,  and  we  are  open  minded  on  what  that 
method  shall  be. 
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Senator  Cummins.  Your  plan  does  not  involve  the  propo¬ 
sition  that  every  road  shall  have  rates  that  will  be  sufficient  to 
enable  it  to  live? 

Mr.  Thom.  No;  it  does  not.  It  could  not  be  done. 

Senator  Cummins.  If  that  be  so,  how  are  you  going  to 
test  the  adequacy  of  rates,  as  a  whole,  which  you  mentioned  a 
few  minutes  ago? 

Mr.  Thom.  Just  like  the  Interstate  Commerce  Commission 
has  already  done.  They  have  selected  certain  average  roads  in 
a  certain  territory  and  have  decided  the  question  of  rates  by 
them. 

Senator  Cummins.  Yes;  but  there  is  a  good  deal  of  ques¬ 
tion  about  the  present  authority  of  the  Interstate  Commerce 
Commission  to  adopt  that  standard. 

Mr.  Thom.  Yes;  but  we  want  that  cleared  up  in  this  law. 

Senator  Cummins.  That  is  the  reason  I  called  that  to  your 
attention.  You  intend  to  confer  upon  the  Interstate  Commerce 
Commission  and  the  director  general  the  authority  to  view  the 
railroads  as  a  whole,  or  to  view  them  in  certain  groups,  which¬ 
ever  may  seem  to  be  reasonable  and  fair? 

Mr.  Thom.  Undoubtedly,  and  not  only  that,  but  our  pro¬ 
posal  involves  the  consideration  of  individual  rates  in  respect 
both  to  their  level  and  to  the  question  of  discrimination. 

Senator  Cummins.  Is  it  not  perfectly  obvious,  then,  that 
in  order  to  carry  out  any  plan  of  that  kind  we  must  have  a 
consolidation,  or  absorb  or  merge  some  of  the  weaker  roads 
with  stronger  ones? 

Mr.  Thom.  I  think  that  might  be  found  to  be  the  way  to 
work  it  out,  Senator,  but  not  in  the  way  of — at  least,  our  pro¬ 
posal  does  not  go  to  the  extent  of  consolidating  all  roads  in  a 
region.  We  have  proposed  that  the  competition  in  service,  that 
the  value  to  the  public  of  the  initiative  of  the  management  of 
roads  in  a  region  shall  be  preserved.  Now,  then,  it  becomes  a 
question  of  wisdom  as  to  how  far,  observing  that  principle  in 
any  region,  consolidations  ought  to  go.  We  say  let  that  ques¬ 
tion  of  wisdom  be  determined  by  the  national  authority. 

Senator  Cummins.  I  have  no  further  questions  to  ask. 
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Senator  Pomerene.  Mr.  Thom,  some  reference  has  been 
made  to  the  possibility  of  Congress  or  other  public  officials 
trying  to  influence  the  Interstate  Commerce  Commission  in  the 
making  of  rates,  etc.  Neither  house  of  Congress  has  ever 
passed  any  resolution  favoring  or  opposing  any  change  of  rates, 
has  it? 

Mr.  Thom.  Never  to  my  knowledge,  but  there  have  been 
resolutions  introduced  for  that  purpose. 

Senator  Pomerene.  Yes. 

Mr.  Thom.  And  that  was  notice,  I  think. 

Senator  Pomerene.  Yes.  Now',  another  matter:  I  con¬ 
fess  that  T  have  sympathy  with  the  idea  that  the  State  commis¬ 
sions  should  retain  their  functions.  At  the  same  time  I  realize 
that  there  must  be  some  proper  relation  existing  between  intra¬ 
state  rates  and  interstate  rates,  which  will  be  fair  and  equitable 
both  to  the  interstate  roads  and  the  intrastate  roads,  and  I  think 
that  there  ought  to  be,  as  nearly  as  may  be,  entire  harmony  of 
action  between  the  Interstate  Commerce  Commission  and  the 
State  commissions.  What  objection  would  there  be  to  giving  to 
the  Interstate  Commerce  Commission  the  right  to  review  rates 
which  are  made  by  the  State  commissions? 

Mr.  Ti-iom.  Senator,  there  seems  to  me  to  be  insuperable 
objections  to  that. 

Senator  Pomerene.  Well,  let  us  hear  what  they  are.  I 
am  anxious  to  know  your  view. 

Mr.  Thom.  In  the  first  place  there  is  the  objection  that  you 
must  have  some  prompt  way  of  handling  these  questions.  There 
would  be  great  delay  in  having  a  rate  made  by  the  State  and 
reviewed  by  the  Interstate  Commerce  Commission.  In  the  sec¬ 
ond  place  there  is  a  natural  deference  which  one  governmental 
body  in  the  Nation  will  pay  to  the  judgment  of  a  similar  body 
in  the  State,  and  that  we  would  have  not  a  virile,  independent 
exercise  of  judgment,  but  a  system  of  comity,  which  would 
create  an  element  of  weakness  at  once  in  dealing  with  this  im¬ 
portant  subject,  and  that  we  would  thereby  make  the  investor 
feel  that  he  was  not  subject  merely,  in  the  matter  of  his  revenue, 
to  the  unbiased  and  independent  judgment  of  one  tribunal,  but 
that  he  was  likely  to  get  enmeshed  in  the  whole  matter  of  comit} 
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and  consideration  of  one  governmental  body  for  another.  The 
fight  in  such  a  case — the  controversy  in  such  a  case  would  be  be¬ 
tween  a  responsible  governmental  body,  on  the  one  side,  and 
these  railroad  interests  on  the  other.  We  can  not  sustain  our¬ 
selves  in  those  controversies.  It  might  as  well  be  understood 
that  we  are  not  qualified  for  controversy.  We  have  not  the 
influence ;  we  have  not  the  authority ;  we  have  simply  to  enter 
every  controversy  at  a  disadvantage ;  and  my  purpose  and  my 
desire  is  that  this  situation  of  regulation  shall  be  so  altered 
that  the  entire  burden  of  sustaining  the  public  interest  for  proper 
facilities  shall  not  be  thrown  upon  the  shoulders  of  the  railroads, 
which  can  not  support  it,  but  must  be  put  upon  the  shoulders  of 
some  responsible  governmental  body.  I  spoke  of  the  investor - 

Senator  Pomerene.  Yes. 

Mr.  Thom  (continuing).  I  do  not  mean  that  in  the  sense 
of  the  private  interests  of  the  investor.  This  whole  subject 
of  credit  I  am  attempting  to  view  from  the  standpoint  of  the 
public  interest  in  having  that  credit  preserved.  You  have  noth¬ 
ing  to  do  with  preserving  the  credit  of  an  industry  in  which 
the  public  is  not  vitally  interested;  if  it  does  not  have  the  credit, 
it  must  go.  The  private  interests  of  the  people  who  are  related  to 
this  industry  are  a  matter  with  which  you  have  nothing  to  do, 
except  to  do  them  justice;  but  you  have  got  a  great  deal  of 
responsibility,  from  the  public  standpoint,  of  creating  conditions 
under  which  these  roads  shall  have  as  much  credit  as  the  public 
interest  requires  for  the  maintenance  of  their  service  and  for 
the  extension  of  their  service,  and  I  merely  want  to  make  it 
plain  that  when  I  speak  of  the  “investor”  I  do  not  mean  an  in¬ 
vestor  from  a  private  standpoint. 

Senator  Pomerene.  Yes ;  but  you  are  speaking  in  this  mat¬ 
ter  now,  as  I  understand  you,  at  least,  from  the  standpoint  of 
the  railroads.  At  the  same  time,  I  have  heard  the  complaint 
made  very  frequently  that  the  State  commissions  are  not  fair 
in  their  treatment  of  the  railroads;  that  in  fixing  State  rates 
they  do  not  make  them  sufficiently  high,  and  that  thereby  the 
greater  burden  of  the  traffic  is  placed  upon  the  interstate  roads. 
Now,  assuming  that  to  be  so,  and  admitting,  as  I  do,  that  in¬ 
trastate  traffic  should  bear  its  fair  share  of  the  burden,  if  we 
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can  devise  a  scheme  which  will  require  the  fixing  of  intrastate 
rates  so  that  they  may  be  said  to  care  for  their  part  of  the  burden, 
why  would  not  that  be  a  wise  plan  to  pursue?  And  it  is  having 
that  thought  in  mind  that  this  suggestion  has  occurred  to  my 
mind,  that  if  a  rate  is  fixed  by  a  State  commission  and  say,  for 
the  sake  of  argument,  that  it  is  by  no  means  what  it  ought  to 
be,  why  should  not  some  Federal  authority  have  the  right  to 
say,  after  a  full  hearing,  that  these  rates  must  be  increased,  so 
as  to  relieve  interstate  commerce  from  carrying  substantially  the 
larger  part  of  the  burdens  of  State  traffic? 

Mr.  Thom.  The  objections  I  would  have  to  that,  Senator, 
are  these:  In  the  first  place,  the  time  that  is  consumed  in  hav¬ 
ing  first  to  go  to  the  State  commission,  and  then,  through  an 
appeal,  to  the  Interstate  Commerce  Commission,  in  order  to 
achieve  a  result  which  ought  to  be  prompt;  and,  in  the  second 
place,  I  believe  the  machinery  would  interfere  with  the  inde¬ 
pendence  of  judgment  of  the  appellate  body,  and  that  it  would 
make,  in  many  cases,  a  decision  on  those  questions  which  it 
would  not  make  if  they  did  not  have  the  antagonistic  judgment 
of  the  State  authorities. 

Senator  Pomerene.  I  agree  with  you  that  it  is  necessary 
to  have  prompt  decisions,  whether  by  the  State  authorities  or 
by  the  Federal  authorities,  by  a  trial  court  or  by  a  court  of 
review,  but  it  seems  to  me  that  your  objection  on  that  behalf 
is  not  very  sound.  You  might  just  as  well  say  that  because  the 
Interstate  Commerce  Commission  sends  out  an  examiner,  and 
he  comes  in  and  makes  a  report,  that  he  can  not  act  independently, 
because  he  is  going  to  be  reviewed  by  the  Interstate  Commerce 
Commission. 

Mr.  Thom.  I  do  not  think  that  is  a  parallel  case,  Senator. 
I  am,  of  course,  presenting  my  own  views  with  reference  to 
this  matter. 

Senator  Pomerene.  Surely. 

Mr.  Thom.  I  do  not  think  that  is  a  parallel  case.  I  think 
there  is  sensitiveness  in  a  Federal  body  in  disagreeing,  except 
in  extreme  cases,  with  a  State  body,  that  would  weaken  that 
situation.  Now,  it  has  been  suggested  that  this  matter  ought 
to  be  made  a  matter  of  conference  between  the  State  authorities 
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and  the  Federal  body,  and  that  when  any  of  these  questions  come 
up,  which  was  described  here  as  being  in  the  twilight  zone — 
and  by  that  I  suppose  they  mean  in  which  both  interests,  both 
State  and  Federal,  are  concerned — that  it  should  be  made  a  mat¬ 
ter  of  conference;  but  I  think  that  would  create  a  condition  of 
weakness,  and  we  would  then  have  neither  a  Federal  policy  nor 
a  State  policy.  But  what  I  want  to  do  is  to  come  out  of  this 
situation  with  a  strong  situation  for  these  railroads,  and  my 
appeal  goes  only  so  far  as  the  public  interest  requires.  If  I 
should  make  any  argument  here  which  must  find  its  basis  on 
private  considerations,  I  want  you  to  understand  that  I  have 
done  so  inadvertently  and  ask  you  to  discredit  it.  Anything 
that  I  have  said  I  want  to  be  measured  by  the  requirements 
of  the  public  interest.  If  I  can  not  make  an  argument  here 
which  is  justified  on  that  basis,  I  realize  that  I  have  no  stand¬ 
ing  at  all. 

Senator  Pomerene.  The  committee  agrees  with  you  that 
whatever  we  do,  we  want  it  to  be  from  the  standpoint  of  the 
public  interest. 

Mr.  Thom.  And  considering  that  interest,  we  think  the  time 
has  come  now  to  come  out  of  this  situation  with  a  strong  situa¬ 
tion  for  the  transportation  of  this  country  and  not  a  mere 
makeshift. 

The  Chairman.  There  being  no  further  questions,  Mr. 
Thom,  you  are  excused. 

Mr.  Thom.  It  is  nearly  12  o’clock,  and  Mr.  Kruttschnitt, 
who  is  to  follow  me,  did  not  bring  his  papers  here,  so  I  suppose 
he  may  come  to-morrow  morning. 

The  Chairman.  Yes;  if  he  is  not  prepared  to  go  on  now, 
we  will  hear  him  to-morrow,  the  21st.  The  committee  has, 
however,  previously  made  arrangements  to  hear  a  representa¬ 
tive  of  the  brotherhoods  on  Wednesday,  the  22d.  The  commit¬ 
tee  will  stand  adjourned  now  until  to-morrow  morning  at  10 
o’clock. 
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Statement. 


Mr.  S.  T.  Bledsoe,  General  Counsel  Atchison,  Topeka  and 
Sante  Fe  Railway  Company. 

Read  before  Senate  Committee  on  Interstate  Commerce, 
January  20,  1919. 

The  statements  which  I  shall  make  to  the  Committee  relating 
to  the  laws  of  the  several  States  are  based  upon  a  compilation 
of  the  statutes  of  such  States  prepared  in  1917  for  the  Railway 
Executives’  Advisory  Committee,  and  abstracted  for  use  before 
the  Newlands  Committee.  I  have  used  the  abstracts  so  prepared 
without  personally  examining  the  statutes  to  ascertain  whether 
or  not  they  have  been  correctly  abstracted,  but  I  feel  quite  certain 
that  both  the  compilation  and  the  abstracts  were  made  with  great 
care  and  can  be  relied  upon. 

For  the  purpose  of  illustration,  comparison  and  proper  de¬ 
velopment  of  the  subject,  I  have  found  it  necessary  to  restate 
what  in  some  aspects  may  be  regarded  as  elementary  principles. 

The  railroads  of  the  United  States  are  owned  and  operated 
(with  the  exception  of  the  Texas  and  Pacific  and  one  or  two 
small  companies)  by  State  railroad  corporations,  notwithstanding 
the  most  important  functions  of  these  corporations  are  the  trans¬ 
portation  of  passengers  and  freight  in  interstate  and  foreign  com¬ 
merce,  the  carriage  of  United  States  mail  and  the  transportation 
of  United  States  troops  and  supplies.  Tf  we  look  merely  at  the 
volume  of  the  freight  traffic  we  find  that  about  85  per  cent  is 
interstate  and  foreign  commerce  and  15  per  cent  intrastate  com¬ 
merce.  The  revenues  received  from  transportation  of  passengers 
are  earned,  approximately,  equally  from  state  and  interstate 
transportation.  If  we  include  all  traffic  and  use  the  earnings 
as  a  basis  of  comparison,  because  there  is  no  common  unit  by 
which  to  measure  volume,  it  will  be  found  that  about  77  per  cent 
of  the  aggregate  of  all  railroad  transportation  revenues  is  de¬ 
rived  from  interstate  and  foreign  commerce  and  about  23  per 
cent  from  intrastate  commerce,  the  23  per  cent  representing 
intrastate  commerce  being  distributed  among  the  forty-eight 
States. 
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Considering  the  matter  from  the  standpoint  of  a  large  rail¬ 
road  system  whose  lines  extend  through  several  States  and  com¬ 
paring  its  interstate  and  foreign  commerce  with  the  intrastate 
commerce  which  is  wholly  within  any  one  of  the  States  in  which 
it  operates,  the  overwhelming  preponderance  of  interstate  inter¬ 
ests  in  the  freight  and  passenger  traffic  becomes  much  more 
striking.  In  addition  Congress  has  exclusive  authority  over  the 
carriage  of  the  mails,  the  transportation  of  the  United  States 
troops  and  supplies  and  other  Governmental  traffic,  all  of  which 
is  of  s  rpreme  importance.  It  may,  therefore,  be  said  that  the 
railroa  is  are  highways  which,  from  the  standpoint  of  the  use 
made  thereof,  are  overwhelmingly  national  in  their  character. 

Source  of  Franchise  Rights  of  Railroad  Corporations. 

Tne  most  vital  franchise  which  a  railroad  corporation  pos¬ 
sesses  is  the  franchise  to  carry  passengers  and  property  and  to 
receive  compensation  therefor.  It  may  be  safely  said  that  a  cor¬ 
poration  must  look  to  the  State  which  created  it  for  its  right  to  be 
a  corporation,  must  look  separately  to  each  State  in  which  its 
lines  are  located  for  the  franchise  of  exercising  the  power  of 
Eminent  Domain,  to  each  State  in  which  its  lines  are  located  for 
the  franchise  to  carry  persons  and  property  within  that  State  and 
to  receive  compensation  therefor,  and  exclusively  to  Congress 
for  its  franchise  to  carry  persons  and  property  in  interstate  and 
foreign  commerce,  United  States  mail.  United  States  troops  and 
supplies  and  other  Government  transportation,  and  receive  com¬ 
pensation  therefor.  The  situation,  therefore,  is  that  the  average 
corporation  which  owns  and  operates  a  railroad  derives  its  cor¬ 
porate  existence  from  the  State  which  can  confer  upon  that  cor¬ 
poration  a  franchise  to  carry,  say,  from  1  to  10  per  cent  of  the 
business  which  the  corporation  conducts,  while  perhaps  77  per 
cent  or  more  of  the  business  is  conducted  under  a  franchise  de¬ 
rived  from  the  Federal  Government,  and  the  remaining  part  is 
carried  under  franchises  derived  from  those  States  through  which 
the  corporation’s  lines  may  run.  The  Federal  franchise  referred 
to  is  found  in  the  act  of  Congress  approved  June  15,  1866, 
14  U.  S.  Statutes  at  Large,  chapter  124.  and  is  in  its  important 
part  as  follows: 
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“That  every  railroad  company  in  the  United  States,  whose  road 
is  operated  by  steam,  its  successors  and  assigns,  be,  end  is  hereby, 
authorized  to  carry  upon  and  over  the  road,  boats,  bridges,  and 
ferries,  all  passengers,  troops,  Government  supplies,  mails,  freight 
and  property  on  their  way  from  any  State  to  another  State,  and  to 
receive  compensation  therefor,  and  to  connect  with  roads  of  other 
States  so  as  to  form  continuous  lines  for  the  transportat:  nn  of  the 
same  to  the  place  of  destination;  *  *  *” 

Economic  necessity  demonstrated  the  futility  of  ;ailroads 
stopping  or  changing  ownership  at  State  lines.  Early  in  railroad 
development  it  becatne  apparent  that  public  service  demanded  that 
a  single  railroad  corporation  extend  its  operations  beyond  the 
confines  of  the  State  originally  incorporating  it.  The  result  lias 
been  the  growth  of  large  railroad  systems  which  perform  the 
great  bulk  of  the  transportation  service,  each  of  which,  generally 
speaking,  extends  through  several  States.  Since  the  development 
of  these  systems  had  to  depend  upon  State  laws,  and  since  these 
State  laws  were  far  from  being  comprehensive  or  uniform,  the 
corporate  structure  of  such  a  railroad  system  is  frequently  ex¬ 
ceedingly  complicated.  A  few  words  as  to  some  of  the  most 
striking  variations  in  the  State  laws  will  make  it  clear  that  these 
complications  are  unavoidable  under  present  conditions. 

Frequently  a  railroad  company  of  one  State  is  authorized 
by  its  charter  or  articles  of  incorporation  to  construct  and  operate 
railroads  in  another  State ;  in  other  cases  the  railroad  company 
is  authorized  by  the  State  which  has  created  it  to  acquire  rail¬ 
roads  in  another  State,  but  is  not  authoried  to  build  such  rail¬ 
roads;  in  other  cases  a  railroad  company  is  authorized  by  the 
State  which  has  created  it  to  become  a  lessee  of  railroads  in 
other  States,  but  not  authorized  to  construct  or  own  such  rail¬ 
roads.  It  is  necessary  for  a  railroad  company  organized  under 
the  laws  of  one  State  to  have  authority,  at  least  by  implication, 
of  the  other  State  in  which  the  company  proposes  to  build  a 
railroad  or  buy  one  or  become  the  lessee  of  one,  and  also  for  a 
company  whose  railroad  is  to  be  sold  or  leased,  to  have  authority 
to  sell  and  convey  it,  or  to  become  lessor  of  it.  In  many  instan  :es 
there  is  no  adequate  provision  in  each  of  two  or  more  States  by 
which  a  railroad  company  organized  under  the  laws  of  one  of 
them  may  build,  or  buy,  or  lease,  a  railroad  in  the  other,  but 
there  may  be,  and  frequently  are,  provisions  in  ^ach  State 

205 


whereby  a  railroad  company  of  that  State  may  consolidate  with 
railroad  companies  of  other  States,  constituting  a  consolidated 
corporation  of  two,  three,  four,  or  five  States  and,  therefore,  in 
a  sense  of  each  of  those  States,  and  thereby  subjecting  itself  to 
regulation  by  each  of  such  States.  In  such  cases  the  courts 
adopt  the  theory  that  while  there  is  a  single  body  of  stockholders, 
nevertheless  there  is  a  separate  and  distinct  corporation  in  each 
of  the  States,  and  that  each  State  has  complete  control  over  such 
corporation. 

Interesting  illustrations  of  the  foregoing  observations  are 
afforded  by  the  following  cases :  Oregon  Railway  Co.  vs.  Ore¬ 
gonian  Railway  Co.,  130  U.  S.,  1,  where  a  British  corporation, 
owning  and  operating  under  the  laws  of  Oregon,  a  railway  in 
Oregon,  had  the  power  under  its  British  charter  to  lease  that 
railway  to  another  corporation,  but  such  lease  was  held  invalid 
because  the  laws  of  Oregon  conferred  no  power  on  such  owning 
company  to  make  a  lease  of  the  railway  to  any  other  company, 
and  because  the  lessee,  an  Oregon  corporation,  was  without 
power  under  the  Oregon  law  to  become  such  lessee ;  St.  Louis, 
A^andalia  and  Terre  Haute  R.  R.  Co.  vs.  Terre  Haute  and  In¬ 
dianapolis  R.  R.  Co.,  145  U.  S.,  393,  where  an  Illinois  company 
owning  and  operating,  under  the  laws  of  Indiana,  a  railroad  in 
Indiana  had  power  under  the  laws  of  Illinois  to  make  a  lease  of 
the  railroad  to  another  company,  but  such  a  lease  was  held  not 
to  be  authorized  by  the  laws  of  Indiana,  and  it  was  also  found 
that  the  lessee,  an  Indiana  company,  had  no  power  under  the 
Indiana  laws  to  become  lessee ;  Briscoe  vs.  Southern  Kansas  Ry. 
Co.,  40  Fed.,  273,  where  it  was  held  that  a  corporation  of  the 
State  of  Kansas,  owning  under  an  act  of  Congress  a  railroad  in 
the  Indian  Territory,  had  no  authority  to  make  a  lease  of  that 
railroad  to  another  company,  because  Congress  had  not  author¬ 
ized  the  making  of  such  lease,  although  the  laws  of  Kansas  did 
confer  such  authority. 

In  addition  to  these  various  methods  whereby  railroad  com¬ 
panies  have  expanded  so  as  to  provide  the  public  with  the  rail¬ 
road  systems  now  in  existence,  it  sometimes  happens  that  a  com¬ 
pany  lacks  the  power  either  from  the  State  which  incorporated 
it  or  from  the  other  State  into  which  it  wishes  to  extend  its 
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_  system,  either  to  build  or  buy  or  lease  a  railroad  or  to  effect 
a  consolidation ;  but  the  State  in  which  it  is  incorporated  may 
have  conferred  power  upon  it  to  acquire  the  stock  of  railroad 
companies  of  other  States,  and  then  the  expedient  is  adopted  of 
extending  its  system  into  that  State  through  the  means  of  ac¬ 
quiring  the  stock  of  a  railroad  company  of  that  State  or  perhaps 
through  the  medium  of  operating  a  railroad  company  in  such 
other  State  and  holding  all  of  the  latter  company’s  stock. 

The  Baltimore  and  Ohio  Southwestern  is  an  interesting 
illustration.  The  Baltimore  and  Ohio  owns  all  the  capital  stock 
of  the  Baltimore  &  Ohio  Southwestern,  but  cannot  acquire  the 
property  of  the  latter  in  fee  simple,  or  even  take  a  lease  of  it, 
because  the  Baltimore  &  Ohio  Southwestern  is  a  consolidated 
corporation  of  Indiana  and  Ohio  and  the  Indiana  law  does  not 
admit  of  such  acquisition  or  lease. 

The  State  of  Texas  prohibits  a  foreign  railroad  corporation 
from  directly  owning  or  operating  a  railroad  within  the  State, 
necessitating  that  all  railroad  companies  owning  or  operating 
railroads  in  that  State  be  state  corporations.  It  is  true,  not  only 
of  railroads  which  lie  wholly  or  partly  in  Texas,  but  as  to  rail¬ 
roads  only  having  a  nominal  mileage  within  the  State,  although 
they  may  have  a  very  large  mileage  without  the  State.  Under 
these  conditions  the  Texas  policy  compels  the  maintenance  of  a 
separate  corporation,  with  separate  corporate  organization,  to 
operate  a  mere  nominal  mileage  in  the  State.  The  only  important 
exception  to  this  condition  in  Texas  is  the  Texas  and  Pacific, 
which  is  owned  and  operated  under  a  Federal  charter. 

Of  course,  every  other  State  has  as  much  right  as  has  the 
State  of  Texas  to  adopt  such  a  general  policy.  If  every  State 
adopted  such  a  policy,  it  would  be  impossible  to  have  the  present 
railroad  systems  extending  through  several  States  under  the  same 
ownership  and  operation. 

All  of  the  classes  of  procedure  which  I  have  mentioned  have 
grown  out  of  the  necessity  that  these  highways,  which  are  prin¬ 
cipally  for  the  carriage  of  interstate  and  foreign  commerce  and 
United  States  mails  and  troops  and  supplies,  must  be  created 
through  the  instrumentality  of  such  laws  as  happen  to  be  afforded 
by  individual  States. 
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Out  of  the  necessities  of  this  condition  have  grown  many 
statutes  which  have  been  passed  apparently  to  meet  special  con¬ 
ditions.  The  statute  makes  elaborate  provision  for  some  pecu¬ 
liar  state  of  case,  and  perhaps  successive  statutes  make  provision 
for  different  cases,  and  yet  the  provisions  seem  to  overlap,  with 
the  result  that  the  laws  respecting  the  powers  of  railroad  com¬ 
panies  present  a  veritable  crazy-quilt  in  their  variations,  incon¬ 
sistencies,  uncertainties,  and  lack  of  uniformity. 

These  multitudinous  and  variegated  laws  present  numerous 
pitfalls  for  the  unwary,  opportunities  for  litigation,  and  even 
blackmail,  and,  as  was  pointed  out  by  the  Railroad  Securities 
Commission,  afford  opportunities  for  manipulation  which  would 
not  exist  if  there  were  comprehensive  and  consistent  laws  for 
the  logical  development  of  railroad  systems.  (Report  Securities 
Commission,  pp.  21,  31.) 

Again,  the  inability  of  a  railroad  company  under  the  present 
patch-work  of  State  laws  to  acquire  a  fee  simple  title  to  all  of 
the  railroads  in  its  system  frequently  operates  to  impair  the  value 
of  its  bonds. 

For  example,  the  New  York  Savings  Bank  Law  provides 
that  in  order  for  a  railroad  refunding  mortgage  to  be  a  savings 
bank  investment  it  must  cover  railroads  owned  by  the  railroad 
company  in  fee  to  the  extent  of  25  per  cent  more  than  is  covered 
by  any  underlying  mortgage — (Banking  Law,  Sec.  239,  para¬ 
graph  (e).)  A  company  may  have  the  necessary  additional 
mileage  in  a  State  which  does  not  admit  of  ownership  in  fee, 
and  which  therefore  must  be  controlled  through  the  ownership 
of  capital  stock  of  the  local  company;  this  mileage  cannot  be 
used  for  the  purpose  of  the  additional  25  per  cent  which  is  nec¬ 
essary  in  order  to  make  the  refunding  bonds  savings  bank  in¬ 
vestments  in  New  York.  This  inability  operates  to  impair  the 
attractiveness  of  the  bonds  as  an  investment  because  bonds  which 
are  not  savings  bank  investments  do  not  have  as  wide  a  market 
as  those  which  are. 

State  Legislation  as  Affecting  Mergers  and  Consolidations. 

There  has  been  much  discussion  of  the  necessity  for  author¬ 
izing  the  merger  by  consolidation,  lease  or  otherwise  under  ade- 
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quate  public  supervision  of  railroad  corporations  engaged  in  inter¬ 
state  transportation.  Consideration  has  apparently  proceeded 
upon  the  assumption  that  the  repeal  of  the  Sherman  law,  and 
certain  provisions  of  other  Congressional  Acts,  so  far  as  they 
are  applicable  to  the  railroads,  would  remove  all  restrictions,  and 
that  the  only  additional  Congressional  legislation  necessary  would 
be  to  provide  for  additional  public  supervision.  This  view  en¬ 
tirely  disregards  State  constitutional  and  statutory  requirements 
prohibiting  or  limiting  mergers,  consolidations,  purchases,  etc., 
and  State  anti-trust  legislation  which  is,  in  most  instances,  appli¬ 
cable  to  railroads  and  frequently  more  stringent  than  Federal 
anti-trust  legislation. 

As  a  result  of  a  somewhat  brief  examination  of  the  consti¬ 
tution  and  laws  of  the  several  States  relating  to  the  subject  of 
merger  and  consolidation,  I  find  that  a  substantial  majority  of 
the  States  prohibit  merger  or  consolidation  in  any  form  by  rail¬ 
road  companies  owning  parallel  or  competing  lines.  Some  few 
States  authorize  mergers  or  consolidations  of  parallel  or  com¬ 
peting  lines  where  the  railroad  or  public  service  commission  of 
the  State  finds  that  such  merger  or  consolidation  are  either  in 
the  public  interest,  or  are  not  detrimental  to  the  public  interest. 

Because  the  subject  is  dealt  with  under  different  titles  it  may 
be  possible  that  my  compilation  is  not  entirely  free  from  error, 
but  it  is  sufficiently  accurate  for  the  purpose  for  which  it  is 
presented. 

In  the  State  of  Arizona,  Arkansas,  California,  Colorado, 
Georgia,  Idaho,  Illinois,  Indiana,  Iowa  with  certain  qualifications, 
Kentucky,  Louisiana,  Michigan,  Minnesota,  Missouri,  Mississippi, 
Montana,  Nebraska,  Massachusetts  if  both  lines  enter  Boston; 
North  Dakota,  North  Carolina,  Ohio,  as  to  consolidated  corpora¬ 
tions  ;  Oklahoma,  Oregon,  Pennsylvania,  South  Dakota,  South 
Carolina,  Tennessee,  Texas,  Utah,  Virginia,  Wisconsin,  West 
Virginia  and  Washington,  consolidations  of  parallel  or  compet¬ 
ing  lines  is  prohibited. 

In  the  following  States,  state  laws  apparently  authorize  or 
permit  consolidations,  even  though  the  lines  to  be  consolidated  are 
parallel  or  competing:  Alabama,  Delaware,  Nevada,  New  Mex- 
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ico,  Wyoming,  Connecticut  if  charter  so  provides,  Florida,  Kansas, 
Maine,  Massachusetts  unless  both  lines  enter  Boston,  New  Jersey 
and  New  Fork,  on  approval  of  Railroad  or  Public  Utilities  Com¬ 
mission  ;  New  Hampshire,  on  approval  of  Supreme  Court  of  the 
State ;  Ohio,  unless  one  of  the  corporations  proposing  to  consoli¬ 
date  is  a  consolidated  corporation:  Vermont,  by  judicial  sale. 
Rhode  Island  has  no  legislation  on  the  subject. 

In  the  States  of  California,  Connecticut,  Illinois,  Maine, 
Maryland,  possibly  Massachusetts,  New  Jersey,  New  York,  and 
Pennsylvania,  all  permissible  consolidations  must  have  the  ap¬ 
proval  of  the  Public  Service  or  Railroad  Commission.  In  New 
Hampshire  there  must  be  approval  by  the  Supreme  Court  of 
the  State. 

State  statutes  authorizing  or  permitting  consolidations  have 
no  uniform  basis,  and  the  requirements  to  be  complied  with  in 
order  to  consolidate  are  not  harmonious.  The  most  common  basis 
is  that  the  railroad  corporations  proposing  to  consolidate  have 
physical  connections  permitting  the  passing  of  trains  from  the 
rails  of  one  to  the  rails  of  the  other.  Not  infrequently,  however, 
there  is  an  additional  limitation  such  as  that  physical  connection 
must  be  at  the  State  line. 

In  view  of  these  varying  and  conflicting  requirements  and 
the  positive  terms  of  State  anti-trust  and  anti-merger  legislation, 
no  scheme  of  merger  or  consolidation  can  be  made  effective,  or 
rendered  uniform,  except  by  legislation  enacted  by  Congress 
specifically  authorizing  such  mergers  and  consolidations  as  are 
deemed  desirable,  outlining  the  procedure  necessary  to  accomplish 
the  same,  and  fixing  the  extent  and  character  of  the  public  super¬ 
vision  necessary'  in  the  public  interest. 

Conflict  Between  State  and  National  Authority  in  Regulation  of 

Rates  and  Fares. 

Of  the  thousands  of  railway  trains,  freight  and  passenger, 
operated  each  day  in  the  United  States,  except  as  to  suburban 
service  99  per  cent  or  more  are  engaged  indiscriminately  and 
concurrently  in  the  transportation  of  persons  and  property  in 
interstate  and  intrastate  commerce.  Of  the  freight  transported 
over  the  railways  of  the  United  States,  about  85  per  cent  of  the 
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tons  one  mile  are  moved  in  interstate  commerce,  and  about  15 
per  cent  in  intrastate  commerce.  Practically  every  freight  train, 
in  every  journey,  carries  both  State  and  interstate  freight,  some¬ 
times  in  different  cars  and  sometimes  in  the  same  car.  The 
average  freight  train  consists  probably  of  35  cars,  24  loaded  and 
1 1  empty.  Of  the  loaded  cars,  on  an  average  of  20  are  loaded 
with  commodities  moving  in  interstate  commerce,  2  with  com¬ 
modities,  moving  in  intrastate  commerce  and  2  with  commodities 
moving  in  both  interstate  and  intrastate  commerce.  The  empty 
cars  are  being  hauled  to  accommodate  interstate  and  intrastate 
transportation  somewhat  in  proportion  to  the  movement  of  com¬ 
modities  in  interstate  and  intrastate  commerce  respectively. 

All  of  the  freight  in  these  trains,  whether  interstate  or  intra¬ 
state,  is  drawn  over  the  same  road,  by  the  same  engines,  and 
carried  in  the  same  or  similar  cars.  Compensation  for  hauling  the 
interstate  freight  in  the  20  cars  and  that  part  thereof  mixed  with 
intrastate  freight  in  the  2  cars,  is  prescribed  by  one  authority, 
on  one  basis,  and  at  one  rate,  and  the  compensation  for  moving 
the  intrastate  freight  in  the  2  cars  and  that  mixed  with  the 
interstate  freight  in  the  2  cars,  is  prescribed  and  regulated  by 
another  authority,  upon  another  basis  and  at  a  different  rate. 

The  revenues  received  from  State  and  interstate  transpor¬ 
tation  of  passengers  are  about  equal.  Passengers,  both  State 
and  interstate,  are  found  in  practically  every  coach,  every  chair  car 
and  every  Pullman  car  of  every  train.  They  enjoy  identically 
the  same  facilities  and  service,  and  make  a  common  use  of  every 
dollar’s  worth  of  property  employed  in  the  passenger  transpor¬ 
tation  service.  Notwithstanding  this,  the  fare  for  hauling  the 
interstate  passenger,  as  fixed  after  full  hearing  by  the  Interstate 
Commerce  Commission  in  the  central  western  States,  is  from 
2.4  to  3  cents  per  passenger  per  mile,  while  the  fares  established 
by  State  authorities  in  the  same  States  are  almost  uniformly 
2  cents  per  passenger  per  mile. 

The  interstate  passenger  can  never  be  made  to  understand 
why  the  State  passenger  should  pay  only  two  cents  per  mile  for 
the  same  facility  and  service  for  which  he  pays  2.4  to  3  cents 
per  mile.  This  disparity  exists,  not  only  between  passengers  who 
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ride  on  different  trains,  but  passengers  who  ride  upon  the  same 
train  and  in  the  same  seat  on  the  same  train.  The  interstate 
passenger  is  convinced  beyond  controversy  that  he  is  being  dis¬ 
criminated  against  and  that  he  will  be  justified  in  going  to  any 
extreme  to  avoid  the  payment  of  25  to  50  per  cent  more  for 
transportation  service  than  is  contemporaneously  paid  for  the 
same  service  by  the  State  passenger.  He,  therefore,  purchases 
his  ticket  to  the  first  station  across  the  State  line  at  which  the 
train  stops,  gets  off  and  purchases  a  ticket  to  his  destination 
within  the  State,  or,  if  going  across  the  State,  to  the  nearest 
State-line  station  on  the  opposite  side  thereof,  and  in  either  event 
at  the  State  rate  of  2  cents  per  mile,  and  thereby  deprives  the 
railroad  company  of  its  lawfully  established  interstate  fares.  This 
practice  was  in  full  swing  when  the  railroad  properties  were 
taken  over  by  the  Director  General  and  as  a  result  thereof  there 
were  enormous  losses  in  interstate  passenger  revenue,  apparent 
increase  in  State  passenger  revenue,  and  a  practical  nullification 
of  the  passenger  fares  prescribed  by  the  Interstate  Commerce 
Commission  by  a  very  substantial  percentage  of  the  passengers 
traveling  interstate. 

The  railroads  serving  the  territory  involved  applied  to  the 
State  authorities  of  the  several  States  and  secured  no  relief  ex¬ 
cept  from  the  Missouri  Commission,  which  placed  intrastate  fares 
substantially  on  a  parity  with  those  established  by  the  Interstate 
Commerce  Commission  for  interstate  transportation  applicable 
to  Missouri. 

Some  of  the  states  gave  all  encouragement  possible  to  such 
evasion  of  interstate  fares  by  requiring  or  endeavoring  to  require 
the  building  of  state  line  depots  and  stopping  of  all  trains  at 
stations  nearest  the  state  line,  and  by  such  other  means  as  could 
be  made  available.  Congress  gave  no  protection  to  the  carriers 
in  their  efforts  to  enforce  interstate  fares.  It  has  penalized  the 
avoidance  of  the  payment  of  duly  established  interstate  freight 
charges,  but  has  left  the  carriers  practically  without  protection 
as  to  interstate  passenger  fares. 

The  conditions  above  cited  are  particularly  applicable  to  what 
are  known  as  the  central  western  states,  including  Illinois,  Iowa, 
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Wisconsin,  Nebraska,  Minnesota,  Kansas,  and  Oklahoma,  but 
are  more  or  less  duplicated  wherever  there  is  a  substantial  dif¬ 
ference  between  state  and  interstate  passenger  fares. 

Similar  discriminations  prevail  in  the  freight-rate  structure, 
but  because  of  the  multiplicity  of  rates  and  classifications  cannot 
be  concisely  demonstrated. 

Without  inquiry  as  to  which  authority,  State  or  national,  has 
prescribed  a  reasonable  rate,  or  the  more  reasonable  rate,  every 
one  must  agree  there  can  be  no  justification  for  the  discrimina¬ 
tion  in  charges  above  illustrated.  Such  discrimination  is  radical, 
the  interstate  fares  being  from  20  to  50  per  cent  in  excess  of 
state  fares,  this  difference  being  sufficient,  if  the  state  fares  are 
too  low,  not  only  to  seriously  impair  the  revenues  of  the  com¬ 
panies,  but  to  constitute  very  substantial  burdens  on  interstate 
commerce.  These  discriminations  can  be  avoided  only  by  placing 
the  supreme  rate  controlling  authority  in  one  tribunal.  That 
cannot  be  a  state  tribunal  because  there  are  forty-eight  states 
to  be  dealt  with.  It  must,  therefore,  be  a  national  tribunal,  and 
it  should  be  a  national  tribunal  because  85  per  cent  of  the  freight 
traffic  movement  is  in  interstate  and  foreign  commerce  and 
77  per  cent  of  all  traffic  moved,  measured  by  the  revenues  re¬ 
ceived  therefrom,  is  in  interstate  and  foreign  commerce. 

The  so-called  remedy  against  discrimination  by  proceedings 
before  the  Interstate  Commerce  Commission  is  wholly  inade¬ 
quate.  It  is  too  limited  in  scope  to  afford  substantial  relief.  The 
right  to  judicial  relief  is  also  wholly  inadequate.  The  difficulty 
of  establishing  the  value  of  the  property  employed  in  the  trans¬ 
portation  service  and  the  apportionment  of  such  value,  and  the 
expense  of  conducting  the  business  as  between  the  freight  and 
passenger  service,  state  and  interstate  freight  service,  state  and 
interstate  passenger  service,  and  as  between  passenger  trans¬ 
portation  and  mail  and  express,  is  insuperable.  When  only  a 
single  rate  or  a  few  rates  are  involved  it  is  almost  a  folly  to 
undertake  to  secure  judicial  relief.  We  can  have  uniform  and 
non-discriminatory  rates  and  fares  only  by  having  those  rates 
and  fares  prescribed  by  one  tribunal. 


Exercise  of  the  Power  of  Eminent  Domain. 

The  exercise  of  the  power  of  eminent  domain  for  condemna¬ 
tion  of  property  necessary  in  the  public  service  is  an  important 
franchise.  Under  existing  conditions  a  railroad  company  is  de¬ 
pendent  for  the  exercise  of  this  power  exclusively  upon  the  law 
of  the  particular  State  in  which  the  power  is  to  be  exercised. 
The  laws  of  the  several  states  traversed  by  any  important  carrier 
are  by  no  means  uniform.  Sometimes  the  power  is  full  and 
complete;  in  other  instances  there  is  an  absence  of  power  to 
condemn  for  change  of  line,  or  for  a  branch  line,  and  in  still 
other  instances  the  power  is  vague  or  questionable  as  to  the  right 
to  condemn  lands  for  depots,  side-tracks  or  terminal  facilities. 
In  several  states  the  power  of  eminent  domain  may  be  exercised 
only  by  a  corporation  of  that  State  or  with  the  permission  of  the 
Public  Utilities  Commission.  It  not  infrequently  happens  that 
a  railroad  company  incorporated  under  the  laws  of  the  State 
may  acquire  fee-simple  title  to  a  railroad  located  in  another  State, 
and  yet,  after  acquiring  such  property,  because  it  is  a  foreign 
corporation  in  the  latter  State,  is  without  power  to  exercise  the 
right  of  eminent  domain.  In  some  cases  this  right  is  given  upon 
condition  of  acceptance  of  local  statutes  which  are  arbitrary,  un¬ 
necessarily  burdensome,  and  believed  to  be  contrary  to  the  Con¬ 
stitution  of  the  United  States ;  for  instance,  in  Louisiana  an  act 
was  passed  in  1908  (Act  297,  page  440,  Laws  of  1908)  making 
the  right  to  exercise  the  power  of  Emnient  Domain  dependent 
upon  the  railroad  company  maintaining  repair  shops  within  the 
State,  and  requiring  renovating  or  rebuilding  in  those  shops  any 
or  all  defective,  broken  cars,  coaches,  locomotives,  or  other  equip¬ 
ment  in  the  State,  and  also  probably  (although  there  is  some 
doubt  as  to  this)  dependent  upon  the  railway  company  main¬ 
taining  in  the  State  shops  sufficient  to  do  this  work. 

In  many  States  the  power  of  Eminent  Domain  can  be  exer¬ 
cised  only  by  a  corporation  organized  under  the  laws  of  that 
State,  requiring  in  effect  the  reincorporation  of  every  railroad 
company  acquiring  or  constructing  a  line  of  railroad  within  the 
State  under  the  laws  of  the  State. 
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Unnecessary  Duplication  of  Railroad  Facilities. 

Section  5  of  the  plan  submitted  on  behalf  of  the  Association 
of  Railway  Executives  is  as  follows : 

“No  new  or  branch  lines  of  railroad  or  large  and  expensive 
terminals  should  be  constructed  unless  a  certificate  of  public  con¬ 
venience  and  necessity  is  first  obtained  from  the  Secretary  of 
Transportation.” 

It  must  be  admitted  that  it  is  contrary  to  the  public  interest 
that  there  should  be  indiscriminate  duplication  of  railroad  facili¬ 
ties,  whether  roadway  or  terminal,  Most  of  the  states  have  failed 
to  impose  any  limitation  against  such  duplication ;  in  fact,  it  may 
be  said  that  many  states  encourage  such  duplication,  the  only 
limitation  being  the  ability  of  the  promoter  to  raise  the  necessary 
money.  The  failure  of  roads  or  facilities  constructed  as  a  dupli¬ 
cation  results  in  injuring  railroad  credit  generally,  and  the  exist¬ 
ence  of  such  roads  results  in  the  impairment  of  the  earning  power 
of  other  railroads  which  are  highways  of  interstate  and  foreign 
commerce.  For  the  present  the  United  States  has  no  representa¬ 
tion  in  determining  whether  an  additional  railroad  or  expensive 
terminal  ought,  or  ought  not,  to  be  built.  The  matter  is  left  to 
chance,  depending  upon  whether  the  particular  state  in  which 
the  railroad  or  terminal  facilities  is  to  be  built  does,  or  does  not, 
provide  for  supervision.  In  some  of  the  states  no  new  railroad 
can  be  bult  unless  the  Public  Utilities  Commission  gives  a  certif¬ 
icate  that  such  railroad  is  a  public  necessity  or  will  promote  the 
public  convenience.  In  the  following  States  there  are  no  re¬ 
quirements  of  certificates  of  public  necessity  or  public  conven¬ 
ience  : 

Alabama  Michigan 

Arizona  Minnesota 

California  Mississippi 

Colorado  Montana 

Delaware  Nebraska 

Florida  Nevada 

Idaho  New  Mexico 

Iowa  North  Carolina 

Indiana  North  Dakota 

Kentucky  Oklahoma 

Louisiana  Ohio 


Oregon 
Rhode  Island 
South  Carolina 
Tennessee 
Texas 
Utah 

Washington 
West  Virginia 
Wvoming 

(31) 


215 


Certificates  of  convenience  and  necessity  from  some  public 
tribunal  are  required  in  the  following  States : 

Illinois  Pennsylvania  Missouri 

Maine  Wisconsin  New  York 

Massachusetts  Kansas  Vermont 

New  Hampshire  Maryland  (11) 


In  Arkansas  there  must  be  a  certificate  from  certain  officials 
that  “it  is  to  the  interest  of  the  public  that  such  company  should 
be  invested  with  corporate  powers.” 

In  Connecticut  there  is  a  provision  authorizing  the  construc¬ 
tion  of  branch  lines  which  a  judge  of  the  Superior  Court,  upon 
application  and  published  notice,  “may  order  to  be  of  public 
interest  and  convenience.” 

In  Virginia  the  consent  of  the  Commission  is  required  for 
the  construction,  purchase,  or  lease  of  cut-offs  or  connecting 
lines  not  exceeding  40  miles  in  length,  to  be  given  only  when  the 
Commission  is  of  the  opinion  that  the  cut-off  or  connecting  line 
will  make  the  transportation  of  traffic  between  the  two  points 
more  efficient  and  economical. 

In  Georgia  and  South  Dakota  there  are  restrictions  upon  the 
right  of  new  companies  to  parallel  existing  railroads  within  cer¬ 
tain  limits  (10  miles  and  8  miles  respectively). 

Except  in  the  respects  mentioned,  there  appear  to  be  no  re¬ 
strictions  in  Arkansas,  Connecticut,  Virginia,  Georgia,  and  South 
Dakota  on  the  subject. 


Necessity  for  Additional  Capital  and  the  Burdens  Imposed  by  State 
Regulation  Upon  Securing  Same. 

Upon  the  return  of  the  property  of  the  railroad  companies 
to  their  owners  there  will  be  an  overwhelming  necessity  for  rais¬ 
ing  without  delay  a  large  amount  of  additional  capital.  Such 
capital  must  be  raised,  not  only  for  the  purpose  of  meeting  cap¬ 
ital  obligations  incurred  during  Federal  control,  but  for  the  en¬ 
largement  and  improvement  of  railroad  facilities  generally.  The 
enlargements  and  improvements  primarily  referred  to  are  those 
necessary  to  be  made  to  existing  railroads,  such  as  double  track¬ 
ing,  revision  of  grades,  additional  side  and  passing  tracks,  en- 
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largement  of  yard,  terminal  and  shop  facilities,  all  necessary  in 
the  public  interest  in  order  that  the  companies  may  keep  abreast 
of  the  development  of  the  traffic  of  the  country.  All  this  cannot 
be  accomplished  without  raising  a  very  large  amount  of  addi¬ 
tional  capital.  It  is,  therefore,  of  vital  importance  that,  so  far  as 
it  is  possible  to  do  so  by  Congressional  legislation,  the  carriers 
should  be  relieved  of  all  unnecessary  burdens  and  embarrassments 
in  the  way  of  raising  such  new  capital. 

Generally  speaking,  the  only  manner  in  which  railroad  com¬ 
panies  can  raise  new  capital  is  to  induce  the  public  to  buy  stock 
issued  by  them,  or  lend  money  on  bonds  issued  by  them. 

The  power  of  railroad  companies  to  issue  such  stocks  and 
bonds  unhampered  by  conflicting  and  burdensome  legislation  is  a 
matter  of  very  great  importance.  Since  the  railway  companies 
are,  with  one  or  two  exceptions,  State  corporations,  it  is  necessary 
to  look  to  the  State  laws  for  the  power  to  issue  stocks  or  bonds, 
and  here  we  encounter  a  great  variety  of  methods  and  from  time 
to  time  serious  embarrassment. 

Power  to  Issue  and  Sell  Stock. 

Each  railroad  company  must  find  in  the  statutes  of  the  State 
creating  it  authority  to  issue  additional  capital  stock  and  must 
be  guided  by  the  law  of  such  State  as  to  the  method  of  disposition 
thereof.  The  amount  of  stock  which  a  railroad  company  may 
issue  is  generally  fixed  in  its  article  of  incorporation  and  when 
the  amount  so  fixed  is  issued  it  cannot  issue  additional  stock 
unless  the  State  law  provides  a  method  for  increasing  the  charter 
issue.  Such  provisions  are  usual,  though  not  to  be  found  in  all 
cases,  but  the  methods  by  which  such  increases  may  be  accom¬ 
plished  vary  widely,  although  they  have  one  common  require¬ 
ment  ;  that  is,  that  such  additional  stock  must  be  authorized  at 
a  stockholders’  meeting.  Length  of  notice  to  be  given  of  the 
holding  of  a  meeting  to  authorize  such  stock  and  the  majority 
required  to  authorize  the  same  are  widely  variant. 

When  a  company  is  a  consolidated  corporation  of  two  or 
more  states  the  procedure  may  be  substantially  different  in  each 
of  the  states,  and  such  as  to  render  the  authorization  of  an  in¬ 
crease  practically  impossible. 
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In  nearly  every  state  existing  legal  restrictions  constitute  in 
practical  effect  a  prohibition  upon  a  company  selling  its  stock 
below  par,  in  some  cases  by  statute,  and  in  others  as  a  result  of  the 
imposition  of  liability  to  creditors  where  stock  is  sold  below  par, 
generally  rendering  it  impossible  to  raise  money  by  the  sale  of 
stock  where  such  stock  is  selling  below  par.  Some  States,  nota¬ 
bly  Massachusetts,  Maine  and  New  Hampshire,  not  only  prohibit 
the  sale  of  stock  below  par,  but  also  prohibit  the  sale  of  stock 
below  its  fair  market  price.  For  example,  the  stock  of  a  railroad 
company  may  be  selling  at  120.  and  it  may  issue  additional  capital 
stock  to  obtain  money  for  needed  improvements.  The  Commis¬ 
sion  will  not  approve  an  issue  unless  it  is  to  be  sold  at  a  price 
not  less  than  120.  When  the  additional  stock  is  offered  it  op¬ 
erates  to  depress  the  market  value  below  120,  thereby  making  it 
impossible  to  sell  the  stock.  The  operation  of  such  statutes  seri¬ 
ously  hampers  the  financing  of  railroad  companies  through  the 
issuing  of  stock.  Undoubtedly  the  theory  and  method  of  enforc¬ 
ing  state  laws  relating  to  the  issuance  and  disposition  of  stock 
are  calculated  to  discourage  financing  through  stock,  whereas 
every  encouragement  should  be  offered  to  this  more  beneficial 
form  of  financing,  because  it  is  undoubtedly  in  the  interest  of 
the  public  that  railroad  companies  raise  money  by  selling  stock 
rather  than  by  selling  bonds. 

If  a  railroad  company  raises  an  undue  proportion  of  its 
capital  by  selling  bonds  it  becomes  top-heavy  with  debt,  the  mar¬ 
gin  of  earnings  in  excess  of  interest  charges  becomes  too  small, 
the  company’s  credit  is  thereby  impaired,  and  in  times  of  depres¬ 
sion  this  margin  of  safety  disappears,  the  company  becomes  in¬ 
solvent,  and  its  ability  to  render  public  service  is  hampered.  On 
the  other  hand,  if  a  company  raises  its  money  by  the  sale  of  stock 
it  incurs  no  debt  whatever,  does  not  increase  its  fixed  charges, 
and,  if  it  spend  the  money  which  it  derives  from  the  sale  of  its 
stock  wisely,  thereby  increases  the  margin  of  safety,  improves  its 
credit  and  renders  insolvency  much  more  remote. 

This  would  seem  to  indicate  the  imperative  necessity  of  Con¬ 
gress  dealing  with  this  subject  by  legislation  which  will  supersede 
and  exclude  conflicting  state  requirements. 
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Power  to  Issue  Preferred  Stock. 

One  form  of  financing  is  by  issue  of  preferred  stock.  Fre¬ 
quently  a  company  cannot  sell  its  common  stock  to  good  advan¬ 
tage  and  yet  it  can  sell  a  reasonable  amount  of  preferred  stock : 
in  other  words,  stock  in  respect  to  which  it  is  provided  dividends 
of  a  specified  percentage  shall  be  paid  before  any  dividends  are 
paid  on  the  common  stock.  Such  preferred  stock  does  not  create 
an  indebtedness  or  fixed  charge  because  dividends  thereon  are 
payable  only  when  earned.  Therefore,  an  issue  of  preferred  stock 
does  not  reduce  the  company’s  margin  of  safety  or  have  any  of 
the  unfavorable  consequences  which  arise  from  an  undue  pro¬ 
portion  of  indebtedness. 

Notwithstanding  the  raising  of  money  by  the  issuing  of  pre¬ 
ferred  stock  is  in  many  respects  more  favorable  to  the  company 
than  the  raising  of  money  by  issue  of  bonds,  the  difficulties  in 
the  way  of  issuing  such  stock  are  much  greater  than  those  in  the 
way  of  issuing  bonds  and  the  corporation  is  discouraged  thereby 
from  raising  its  money  through  preferred  stock  issues,  and  is  en¬ 
couraged,  if  not  forced,  to  raise  it  through  bond  issues. 

Several  states  appear  to  have  no  provision  at  all  for  the  issue 
of  preferred  stock.  Among  these  are  Arizona,  Colorado,  Florida, 
Georgia,  Nebraska,  Nevada,  New  Mexico,  Oklahoma,  Oregon 
and  Washington.  Illinois  has  no  express  provision  for  the  issue 
of  preferred  stock,  except  in  case  of  consolidated  corporations. 
This  exceptional  treatment  in  Illinois  is  an  illustration  of  legis¬ 
lation  passed  to  deal  with  some  special  case,  rather  than  with  the 
general  needs  of  the  railroad  situation. 

It  is  not  impossible  that  in  a  State  which  makes  no  provision 
authorizing  the  issuance  of  preferred  stock,  that  provision  there¬ 
for  may  be  made  in  the  original  articles  cf  incorporation,  or 
original  by-laws.  In  England  a  company  whose  articles  of  in¬ 
corporation  do  not  provide  for  preferred  stock  may,  nevertheless, 
without  unanimous  consent  of  the  stockholders,  alter  the  articles 
and  provide  for  the  issue  thereof,  since  that  is  better  for  the 
stockholders  than  the  creation  of  a  debt,  but  in  this  country,  in 
the  absence  of  provision  in  the  original  articles  of  incorporation 
or  by-laws,  it  seems  to  be  the  established  doctrine  that  no  such 
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issue  of  preferred  stock  can  be  made,  except  by  unanimous  con¬ 
sent  of  all  stockholders.  We  should  remember  that  indebted¬ 
ness  may  be  incurred  or  bonds  issued,  perhaps,  by  a  mere  ma¬ 
jority  vote  of  the  Board  of  Directors,  but  the  more  beneficial 
form  of  financing,  through  the  issue  of  preferred  stock,  is  in  such 
cases  inadmissible  except  by  the  unanimous  consent  of  all  stock¬ 
holders. 

In  the  states  which  make  provision  by  law  for  the  issue  of 
preferred  stock  we  find  a  great  variety  of  provisions.  Missouri 
and  Wyoming,  while  contemplating  the  issue  of  preferred  stock, 
require  the  unanimous  consent  of  the  stockholders,  which  neces¬ 
sarily  operates  to  make  such  an  issue  almost  an  impossibility. 
Kansas  and  Minnesota  require  a  three-fourths  vote  in  order  to 
authorize  the  issuance  of  preferred  stock.  Alabama,  Connecticut, 
Idaho,  Iowa,  Kentucky,  Massachusetts,  New  York,  North  Caro¬ 
lina,  Tennessee,  Vermont  and  Wisconsin  require  a  two-thirds 
vote,  while  Indiana,  Michigan,  Pennsylvania  and  Utah  require 
only  a  majority  vote. 

We  find  like  variation  in  the  limitation  of  the  amount  of  pre¬ 
ferred  stock  that  may  be  issued.  Some  states  limit  such  amount 
to  two-thirds  of  the  actual  capital  paid  in  cash  or  property  (Ala¬ 
bama,  Delaware,  Idaho,  New  Jersey  and  Ohio)  ;  Montana,  two- 
thirds  of  actual  capital  paid  in  cash ;  and  Tennessee  two-thirds 
of  the  total  capital  stock  authorized  by  charter.  Indiana  limits 
the  issue  of  preferred  stock  to  one-half  of  the  corporation’s  cap¬ 
ital  ;  Iowa  to  the  bonded  debt  and  $10,000  per  mile  of  completed 
road ;  Massachusetts  to  twice  the  outstanding  common  stock ; 
Wyoming  to  an  amount  not  exceeding  the  common  stock; 
and  possibly  pro  rata  with  the  common  stock.  Here,  therefore, 
is  a  method  of  financing  which  is  of  paramount  importance,  and 
which  is  solely  in  the  public  interest,  and  yet  the  power  to  resort 
to  this  method  of  financing  depends  upon  the  accidental  circum¬ 
stances  of  whether  the  particular  articles  of  incorporation  pro¬ 
vide  for  it,  or  whether  the  laws  of  the  State  in  which  the  com¬ 
pany  is  incorporated  expressly  cover  it,  or  whether  the  procedure 
prescribed  byr  those  laws  is  practicable  or  impracticable.  A  con¬ 
solidated  corporation  may  have  the  power  to  issue  preferred 
stock  in  one  State  and  not  in  another 
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Here  also  are  possibilities  of  confusion  in  stale  laws,  bhis 
may  be  illustrated  by  a  condition  which  obtained  a  few  years 
ago  but  which  has  since  been  remedied  by  State  legislation.  The 
New  York,  New  Haven  and  Hartford  Railroad  Company  is  a 
corporation  of  Connecticut  and  also  has  a  Massachusetts  charter. 
The  statutes  of  Massachusetts  expressly  require  that  new  stock 
must  be  first  offered  to  existing  stockholders.  The  Connecticut 
statutes  were  silent  on  the  subject.  The  New  Haven  Company 
issued  convertible  bonds  which  provided  that  if  new  stock  were 
issued  the  convertible  bondholders  should  have  the  right  to  sub¬ 
scribe  to  such  stock  pro  rata  along  with  the  stockholders.  Since 
this  provision  was  authorized  by  the  stockholders,  it  was  valid 
in  Connecticut,  as  the  common  law  provision  was  simply  for  the 
protection  of  stockholders  and  might  be  waived  by  them.  But 
since  the  Massachusetts  statute  positively  required  all  the  new 
stock  to  be  offered  to  the  original  stockholders,  a  deadlock  was 
thereby  created  which  prevented  the  issue  of  new  stock  by  the 
New  Haven.  The  company  could  not  offer  the  new  stock  exclu¬ 
sively  to  existing  stockholders  without  violating  the  covenant  in 
the  convertible  bonds.  The  company  could  not  comply  with  the 
covenant  in  the  convertible  bonds  without  violating  the  statute 
of  Massachusetts.  Recently  the  Massachusetts  Legislature  has 
changed  the  law,  and  has  thus  put  an  end  to  this  deadlock.  But 
the  illustration  is  still  useful  as  showing  that  under  present  con¬ 
ditions  the  opportunity  of  a  railroad  company  to  do  financing 
needed  in  the  public  interest  is  subject  to  handicaps  of  this  char¬ 
acter  at  the  option  of  a  State  without  the  concurrence  of  other 
States  equally  interested  and  without  the  concurrence  of  the 
Federal  Government,  which  has  the  greatest  interest  of  all. 

Power  to  Borrow  Money. 

When  a  company  cannot  raise  the  capital  it  needs  by  the 
issue  of  common  or  preferred  stock,  it  has  to  do  so  by  borrow¬ 
ing  money,  and  by  giving  some  character  of  promise  to  pay  the 
money  at  some  fixed  time.  Ordinarily,  these  promises  to  pay 
are  known  as  railroad  bonds  and  usually  have  a  long  time  to  run, 
rarely  less  than  30  years,  and  frequently  SO  years  or  100  years. 
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If  the  maturity  is  for  a  much  shorter  period,  from  one  year  to 
ten  years,  the  promises  to  pay  are  frequently  referred  to  as  notes. 

The  right  to  borrow  money  to  carry  on  the  business  and  to 
give  promises  to  repay  the  loan  at  maturity,  is  generally  an  im¬ 
plied  right  in  any  corporation,  at  least  in  cases  where  the  prom¬ 
ises  to  pay  are  not  secured  by  the  mortgage  or  pledge  of  any 
of  the  property  of  the  company. 

A  railroad  bond,  as  generally  understood,  is  simply  a  prom¬ 
ise  under  seal  to  pay  a  debt  at  maturity,  so  that  in  the  absence 
of  any  statutory  restriction  a  railroad  corporation  has  an  implied 
right  to  issue  bonds  just  as  it  has  the  implied  right  to  incur  in¬ 
debtedness.  The  power  to  issue  bonds  secured  by  mortgage  in¬ 
volves  additional  questions  which  will  be  discussed  later. 

But  in  many  instances  the  power  to  create  indebtedness  or 
to  issue  bonds  to  pay  the  same  is  limited  by  statute  of  the  State 
creating  the  corporation,  and,  as  might  be  expected,  these  limita¬ 
tions  are  far  from  uniform  and  at  times  are  far  from  clear. 

In  some  States  there  appears  to  be  no  limitation  as  to  the 
amount  of  indebtedness,  other  than  the  discretion  of  the  board 
of  directors.  In  some  States  the  amount  of  indebtedness  must 
be  fixed  by  the  stockholders;  by  a  majority  of  stock  in  Alabama, 
Colorado  and  Tennessee;  by  a  majority  of  stock  of  each  class  in 
Maryland;  by  a  majority  of  stock  at  the  meeting,  for  Vermont 
and  Virginia;  by  two-thirds  of  the  stock  in  California,  Nevada, 
North  Dakota,  Texas,  and  West  Virginia;  by  two-thirds  of  the 
stock  at  the  meeting,  in  Georgia;  by  three-fourths  of  the  stock 
on  60  days’  notice  as  to  income  bonds,  in  Tennessee;  by  two- 
thirds  of  stock  as  to  a  consolidated  company  in  Ohio,  although 
by  a  majority  of  stock  as  to  other  companies.  These  are  only 
summary  suggestions  as  to  the  variations,  and  possibilities  of  vari¬ 
ations,  in  the  State  laws,  on  this  subject. 

In  other  States,  the  amount  of  indebtedness  rests  entirely 
with  the  Railroad  or  Utilities  Commission  (Arizona,  California, 
Georgia,  Maine,  Maryland,  Michigan,  New  York,  Ohio,  and  Ver¬ 
mont)  ;  in  some  States  the  amount  of  indebtedness  is  limited  to 
the  amount  of  authorized  stock  (Arkansas;  Missouri,  except  as 
to  acquiring  connecting  line;  Montana).  Tn  some  States  the 
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amount  of  indebtedness  is  limited  to  the  paid-up  capital  stock 
(New  Jersey  and  perhaps  Wyoming)  ;  in  others  the  indebtedness 
is  limited  to  the  subscribed  capital  stock  (North  Dakota  and 
South  Dakota).  In  other  States  the  indebtedness  is  limited  to 
double  the  full-paid  capital  stock  (Delaware  and  apparently 
Massachusetts).  In  Connecticut  the  indebtedness  is  limited  to 
one-half  the  sum  certified  to  have  been  spent  on  the  road.  In 
Iowa  the  statutes  appear  conflicting,  but  the  court  has  reconciled 
them  by  holding  that  a  railroad  company,  for  purposes  of  original 
construction,  may  incur  indebtedness  up  to  $16,000  per  mile  of 
single-track  standard  gauge  and  beyond  this  figure  provided  the 
indebtedness  does  not  exceed  two-thirds  of  the  capital  stock;  but 
that  for  the  purposes  of  refunding  debt  there  is  no  limit  upon  the 
indebtedness  that  may  be  created.  In  Wisconsin  the  indebtedness 
must  bear  a  reasonable  proportion  to  the  stock;  apparently  the 
Commission,  without  further  definition,  must  determine  what  is 
a  reasonable  proportion.  In  Texas,  as  a  practical  matter,  bonds 
cannot  be  issued  until  the  railroad  is  built,  and  hence  it  is  almost 
impossible  to  finance  a  railroad  in  Texas,  except  through  a  parent 
corporation  of  sufficient  credit  domiciled  in  another  State,  be¬ 
cause  in  the  nature  of  things  the  money  has  to  be  raised  before 
the  railroad  is  built  in  order  to  get  the  railroad  built. 

A  curious  illustration  of  conflicting  laws  in  this  respect  was 
afforded  by  the  statutes  of  Kansas  and  Missouri.  The  Missouri 
Pacific  Railway  Company,  as  it  existed  in  1909,  was  a  corpora¬ 
tion  of  both  Kansas  and  Missouri  and  desired  to  issue  additional 
bonds.  There  was  no  public  objection  to  the  issue  of  the  bonds. 
But  under  the  Missouri  law  the  company  could  not  issue  these 
bonds  without  increasing  its  authorized  capital  stock;  and  under 
the  Kansas  law  the  Missouri  Pacific  had  the  power  to  issue  the 
bonds  but  did  not  have  the  power  to  increase  its  authorized  capital 
stock.  Hence  the  company  was  prevented  by  the  Kansas  law 
from  doing  what  the  Missouri  law  required  and  was  prevented  by 
the  Missouri  law  from  doing  what  the  Kansas  law  permitted.  As 
a  result  of  this  deadlock  the  company  had  to  consolidate  with 
some  of  its  subsidiary  companies  and  form  a  new  corporation 
with  an  authorized  capital  stock  sufficiently  large  to  admit  of 
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issuing  the  desired  amount  of  bonds,  a  procedure  which  involved 
needless  expense  and  delay. 

The  State  statutes  also  impose  restriction  to  some  extent 
upon  the  purposes  for  which  indebtedness  may  be  created,  and 
these  purposes  are  not  necessarily  coextensive  with  the  corporate 
purposes  of  the  company. 

The  embarrassments  to  financing  are  almost  too  great  to 
be  overcome  where  the  corporation  seeking  to  do  the  financing 
is  a  consolidated  corporation  and  must  comply  with  the  various 
conflicting  requirements  of  the  several  States  of  which  it  is  a 
corporation  as  above  noted. 

Generally  speaking,  the  board  of  directors  of  a  railroad  has 
power  to  fix  the  terms  of  the  bonds,  including  the  date  of  ma¬ 
turity  and  the  rate  of  interest,  and  the  price  at  which  they  should 
be  sold,  although  in  Ohio  the  rate  of  interest  may  not  exceed  7 
per  cent  and  in  Texas  6  per  cent. 

In  numerous  States,  as  a  result  of  the  prevailing  form  of 
stock  and  bond  laws,  the  fixing  of  the  price  appears,  as  a  prac¬ 
tical  matter,  to  be  controlled  by  the  Railroad  or  Utilities  Com¬ 
mission.  In  Minnesota,  however,  there  is  a  prohibition  upon 
selling  any  bond  for  less  than  90  per  cent  of  its  face  value.  In 
New  jersey  there  is  a  prohibition  against  selling  a  bond  for  less 
than  80  per  cent  of  its  face  value,  except  when  the  interest  is 
less  than  5  per  cent  per  year.  In  Wisconsin  there  is  a  prohibi¬ 
tion  against  selling  any  bond  at  less  than  75  per  cent  of  its  face 
value.  None  of  these  statutes  seems  to  pay  any  attention  to  the 
important  questions  of  time  of  maturity  and  rate  of  interest, 
except  that  the  New  Jersey  statute  makes  a  difference  in  the  case 
of  bonds  bearing  interest  less  than  5  per  cent  per  year. 

Generally  speaking,  the  mere  unsecured  bond  or  note  of  a 
railroad  company  is  not  an  attractive  investment.  Some  of  the 
companies  with  the  strongest  credit  may  be  able  to  sell  on  favor¬ 
able  terms  a  limited  amount  of  unsecured  bonds  which  are  ordi¬ 
narily  called  debentures,  if  long-term  securities,  or  notes,  if  short¬ 
term  securities.  But  almost  without  exception  the  bond  must 
have  some  form  of  security  or  at  least  some  feature  of  attraction, 
aside  from  the  bare  promise  of  the  corporation  to  pay  the  prin- 


224 


cipal  at  maturity,  and  interest  in  the  meantime,  which  means 
that  the  holder  of  the  note  or  debenture  is  only  a  general  creditor 
of  the  railroad  company. 

Equipment  Trust  Certificates,  Etc. 

One  form  of  secured  indebtedness  which  is  of  very  consid¬ 
erable  importance  is  the  indebtedness  secured  by  a  lien  upon  the 
company’s  rolling  stock.  This  gives  rise  to  a  great  variety  of 
perplexing  questions  growing  out  of  the  difficulty  of  creating  a 
valid  lien  upon  personal  property  which  remains  in  the  posses¬ 
sion  of  the  debtor,  and  out  of  the  problem  of  retaining  in  a  trustee 
legal  title  to  personal  property  which  has  been  placed  in  posses¬ 
sion  of  the  railroad  company^.  This  matter  is  dealt  with  in  various 
ways,  frequently  through  the  making  of  a  condition  sale  where 
the  title  to  the  rolling  stock  remains  in  the  vendor,  and  there  is 
placed  upon  each  unit  of  rolling  stock  a  plate  showing  the  name 
of  the  owner.  Questions  also  arise  as  to  the  form  of  record  of 
the  transactions  which  is  necessary  in  order  to  conform  to  the 
registry  or  recording  laws  of  the  various  States.  Since  the  rolling 
stock  or,  at  any  rate,  the  cars  are  likely  to  go  into  any  State  in  the 
Union,  this  matter  is  at  times  a  subject  of  great  perplexity.  But 
in  all  these  matters  the  companies  are  dependent  absolutely  upon 
the  laws  of  the  various  States.  While  the  raising  of  money 
through  a  lien  on  rolling  stock  is  primarily  a  matter  of  interest 
to  the  people  of  the  United  States,  the  wayr  in  which  it  can  be 
done  and  the  extent  to  which  it  is  burdened  or  rendered  uncertain 
by  law,  are  matters  for  the  unrestricted  decision  of  each  State 
legislature  operating  within  the  limits  of  the  State.  For  instance, 
in  Delaware  the  life  of  an  equipment  trust  is  limited  to  10  years 
and  in  Indiana  to  15  years. 

Convertible  Bonds. 

One  attractive  feature  which  can  frequently  be  annexed  to  a 
railroad  bond,  at  least  in  the  case  of  a  company  whose  prospects 
are  reasonably  good,  is  the  feature  of  making  the  bond  convertible 
into  stock.  These  bonds  are  known  as  convertible  bonds,  and 
their  issue  is  frequently  desirable  from  the  standpoint  of  the 


225 


public  interest,  because  these  bonds  are  converted  into  stock  from 
time  to  time  and  thereby  the  indebtedness  of  the  company  is  di¬ 
minished,  its  fixed  charges  are  reduced,  and  its  margin  of  safety 
is  increased,  all  of  which  is  distinctly  in  the  public  interest. 

A  convertible  bond  gives  the  holder  the  option  to  surrender 
the  bond  to  the  company  and  receive  in  exchange  therefor  a  speci¬ 
fied  amount  of  stock.  The  advantage  from  the  company’s  stand¬ 
point  is  that  if  the  holder  exercises  the  option  the  company  is  able 
to  pay  off  its  debt  by  issuing  stock  in  place  of  it.  The  advantage 
from  the  holder’s  standpoint  is  that  if  the  company  is  paying  an 
attractive  dividend  upon  its  stock,  the  holder  can  get  a  larger 
income  by  surrendering  his  bond  and  receiving  the  stock  in  place 
of  it.  For  example,  the  convertible  bond  may  bear  interest  at 
5  per  cent;  the  stock  may  be  paying  6  per  cent.  Of  course,  the 
5  per  cent  interest  is  more  secure  than  the  6  per  cent  dividend, 
because  the  interest  will  have  to  be  paid  as  long  as  the  company 
remains  solvent,  while  the  dividend  is  paid  only  when  there  are 
profits  which  in  the  judgment  of  the  directors  ought  to  be  dis¬ 
tributed  as  dividends.  When  an  investor  purchases  a  convertible 
bond  rather  than  stock,  he  very  likely  prefers  the  greater  cer¬ 
tainty  of  the  bond,  and  therefore  is  content  with  the  smaller 
return.  But  the  company’s  financial  position  may  improve  so 
that  the  holder  feels  reasonably  assured  of  the  6  per  cent  dividend, 
and  thus  may  be  willing  to  surrender  the  greater  certainty  which 
attaches  to  the  smaller  interest  return  for  the  benefit  of  obtaining 
the  larger  dividend  return,  although  it  does  not  have  a  corre¬ 
sponding  degree  of  security.  Indeed,  since  the  bond  is  con¬ 
vertible  into  stock  at  the  option  of  the  bondholder,  the  price  of 
the  convertible  bond  will  follow  the  price  of  the  stock  when  the 
stock  is  above  par,  and  it  will  go  up  practically  as  high  as  the 
stock  goes  up.  Thus,  the  holder  of  the  convertible  bond  has  the 
opportunity  to  profit  by  the  temporary  increases  in  the  price  of 
stock,  and  this  constitutes  one  of  the  principal  attractions  of 
convertible  bond  issues. 

All  of  this  is  distinctly  in  the  public  interest,  because  it  is 
diminishing  the  indebtedness  and  the  fixed  charges  and  increas¬ 
ing  the  stock  and  the  margin  of  safety. 
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Notwithstanding  the  great  value  to  the  public  of  this  form  of 
financing,  it  is  not  very  fully  dealt  with  by  the  State  laws.  The 
general  view  is  that  when  the  State  laws  are  silent  on  the  subject, 
there  is  no  obstacle  in  the  way  of  the  corporation  issuing  its 
bonds  and  agreeing  that  they  may  be  converted  into  stock,  pro¬ 
vided  the  company  has  authority  to  issue  the  additional  stock  if 
and  when  called  for.  At  times,  however,  the  State  laws  attempt 
to  deal  with  the  matter  and  put  various  restrictions  upon  the 
right  to  issue  convertible  bonds  which  operate  to  hamper  the 
development  of  this  exceedingly  useful  form  of  financing,  instead 
of  operating  to  promote  it. 

The  statutes  of  seventeen  States  expressly  recognize  the 
right  of  railroad  corporations  to  issue  such  bonds.  In  Nevada  the 
conversion  must  take  place  within  six  years  from  the  date  of  the 
bonds ;  in  Arizona  and  Idaho  within  eight  years ;  in  Illinois, 
Michigan,  Louisiana,  Texas  and  West  Virginia  within  ten  years; 
in  New  York  at  any  time  after  two  and  not  more  than  twelve 
years;  in  Indiana  within  fifteen  years;  in  North  Carolina  at 
any  time.  The  New  Jersey  statute  provides  that  the  bonds  shall 
be  convertible  at  par  within  any  period  therein  described  not 
less  than  two  years  from  the  issue  thereof. 

It  is  certainly  desirable  that  such  an  exceedingly  favorable 
form  of  financing  from  the  public  standpoint  should  be  encour¬ 
aged  and  relieved  from  all  unnecessary  restrictions.  At  present, 
however,  the  situation  depends  entirely  upon  what  each  State 
happens  to  do  in  the  premises  with  respect  to  its  own  railroad 
companies. 

A  peculiar  restriction  destroying  the  opportunity  to  issue 
convertible  bonds  was  evoWed  in  the  State  of  Massachusetts.  In 
that  State  there  is  a  provision  that  the  Commission  shall  not  per¬ 
mit  stock  to  be  issued  at  a  price  so  low  as  to  be  inconsistent  with 
the  public  interest.  The  Supreme  Court  of  the  State  defined  this 
as  a  price  materially  lower  than  was  necessary  to  secure  a  ready 
market  and  held  that  at  the  time  convertible  bonds  are  issued, 
contemplating  the  issue  in  exchange  therefor  of  stock  at  some 
future  time  at  the  election  of  the  bondholder,  it  is  impossible  for 
the  Commission  to  forecast  what  will  be  the  market  value  of  the 
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stock  at  the  time  the  bondholder  may  elect  to  make  the  exchange ; 
hence,  that  the  price  at  which  the  bond  provides  that  stock  may 
be  issued  in  exchange  therefor,  say,  for  example,  par  for  par, 
cannot  be  regarded  as  what  the  market  value  of  the  stock  will  be 
if  and  when  it  shall  be  issued,  and  hence,  that  the  whole  scheme 
is  in  conflict  with  the  Massachusetts  law.  This  doctrine  renders 
impossible  under  the  Massachusetts  law  a  form  of  financing  that 
is  pre-eminently  in  the  public  interest. 

The  present  financial  embarrassment  of  the  New  Haven 
Railroad  is  to  a  large  extent  due  to  this  conflict  of  laws.  In  1913 
an  issue  of  $67,500,000  of  convertible  debentures  was  voted  by 
the  directors  and  underwritten.  This  would  have  afforded  suffi¬ 
cient  funds  to  retire  all  the  floating  debt  and  for  necessary  addi¬ 
tions  and  betterments.  The  Supreme  Court  of  Massachusetts 
held  this  action  was  in  conflict  with  the  laws  of  Massachusetts, 
one  of  the  three  States  having  control  over  the  New  Haven 
security  issues.  As  a  result  the  company  was  required  on  May  1, 
1914,  and  has  been  required  every  year  since,  to  refund  at  great 
expense  for  interest,  discount  and  underwriting,  this  short-term 
indebtedness,  that  today  amounts  to  over  $50,000,000.  The 
major  portion  of  this  is  held  by  the  United  States  Government 
as  security  for  a  loan,  the  Government  also  holding  all  of  the  col¬ 
lateral  of  the  New  Haven  Company,  thus  making  it  impossible 
for  it  to  borrow  money  from  any  other  source.  The  power  to 
make  necessary  additions  and  betterments  was  also  seriously  im¬ 
paired.  The  people  of  New  England,  particularly,  and  of  the 
country  as  a  whole,  have  been  inconvenienced  and  injured  by  the 
handicap  of  this  conflict,  which  makes  it  possible  for  Massachu¬ 
setts,  whether  its  laws  are  designedly  passed  or  passed  without  due 
thought  of  their  effect,  to  stop  the  financing  of  its  principal  rail¬ 
road  by  the  exercise  of  veto  power  upon  the  methods  of  financing 
authorized  by  the  other  States  having  control  of  the  security  issues 
of  that  road. 

Bonds  Secured  by  Mortgage  on  the  Railroad. 

We  now  come  to  the  usual  form  of  security  for  railroad 
bonds  and  that  is  a  mortgage  upon  the  railroad  and  the  fran¬ 
chises  of  the  company.  A  view  widely  held  is  that  a  railroad 


company  has  no  power  to  make  a  mortgage  upon  its  property 
without  express  statutory  authority.  This  view  puts  railroads  on 
a  different  footing  from  corporations  generally  which  have  im¬ 
plied  power  to  mortgage  their  property  to  secure  their  indebted¬ 
ness.  It  is  open  to  question  as  to  how  far  this  exceptional  treat¬ 
ment  of  the  railroad  company’s  power  to  mortgage  is  sound  doc¬ 
trine,  but  it  is  so  widely  entertained  that,  as  a  practical  matter, 
investors  are  not  willing  to  buy  railroad  mortgage  bonds  unless 
there  is  express  statutory  authority  for  the  mortgaging  of  the 
property.  Moreover,  this  view  goes  to  the  extent  that  each  State 
has  absolute  control  over  this  matter  within  its  own  borders ; 
that  is,  the  view  prevailing  is  that  a  railroad  company  cannot  put 
a  mortgage  upon  its  railroad  or  franchise  in  a  particular  State 
without  the  authority  of  that  State  and  subject  to  such  restrictions 
as  that  particular  State  sees  fit  to  adopt.  There  is  grave  doubt 
of  the  correctness  of  this  view,  and  it  is  probably  more  logical 
that  these  matters  should  be  regarded  as  controlled  entirely  by 
the  laws  of  the  State  in  which  the  railroad  company  is  incor¬ 
porated  until  such  time  as  Congress  shall  deal  with  the  matter, 
but  the  prevailing  view  is  so  firmly  held  that  as  a  practical  prop¬ 
osition  no  investor  who  investigates  will  buy  a  mortgage  bond,  and 
no  banking  house  will  recommend  buying  mortgage  bonds  to  their 
customers,  unless  it  can  be  affirmatively  shown  that  each  State 
in  which  any  part  of  the  mortgaged  railroad  lies  has  in  some 
form  authorized  the  particular  character  of  mortgage  which  is 
the  basis  of  the  security  offered.  Where  a  railroad  system  ex¬ 
tends  through  several  states  it  is  of  the  highest  importance  that 
its  mortgage  should  cover  its  entire  system,  because  the  security 
thereby  afforded  is  far  more  attractive  than  if  the  property  is 
split  up  and  covered  by  different  mortgages,  each  independent 
of  the  other.  In  order  to  borrow  money  to  the  best  advantage  by 
the  sale  of  mortgage  bonds  it  is  cut  of  the  question  to  have  a 
separate  mortgage  for  the  property  in  each  separate  State. 

Therefore,  when  a  company  owning  lines  in  various  States 
finds  it  necessary  to  place  a  mortgage  upon  its  property,  it  is  con¬ 
fronted  with  the  necessity  of  finding  in  the  laws  of  each  State  in 
which  any  part  of  ffc  property  is  located  authority  necessary  for 
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that  purpose.  Because  of  this  condition  each  State  has  a  com¬ 
plete  veto  power  on  every  other  State.  Whatever  is  contrary  to 
he  authority  granted  by  any  one  of  the  States  becomes  illegal  for 
the  whole  system.  The  result  is  that  the  authority  which  the 
whole  system  has  represents  only  that  which  is  permissible  under 
the  combined  State  laws;  so  that  all  restrictions  imposed  in  all 
the  States  are  in  effect  added  together  and  are  operative  in  their 
entire  cumulative  effect  upon  the  whole  problem  of  creating  a 
mortgage. 

In  addition  to  the  above,  the  difficulties  attaching  to  the 
creating  of  bonded  indebtedness,  as  previously  illustrated,  apply 
equally  when  the  bonded  indebtedness  is  to  be  secured  by  mort¬ 
gage  upon  the  railroad  property.  Illustrations  of  this  embar¬ 
rassment  may  be  noticed.  The  Massachusetts  law  prohibits  the 
giving  of  a  mortgage  unless  it  equally  secures  all  outstanding 
bonds,  notes,  or  other  evidences  of  indebtedness.  The  effect  of 
this  law  is  prohibitive  against  issuing  of  bonds  secured  by  mort¬ 
gage  by  a  corporation  which  has  been  in  business  for  a  con¬ 
siderable  length  of  time.  It  frequently  happens  that  a  corporation 
has  outstanding  long  term  unsecured  bonds  upon  which  it  is  pay¬ 
ing  a  higher  rate  of  interest  because  of  the  absence  of  security, 
or  short  term  notes  which  likewise  bear  a  high  rate  of  interest. 
The  aggregate  of  these  obligations  may  be  very  large,  yet  a  com¬ 
pany  may  not  confine  the  mortgage  security  to  loans  which  are 
being  made  on  the  faith  of  that  security,  but  it  must  extend  the 
security  equally  to  all  unsecured  loans  it  may  have  obtained  in 
the  past.  The  practical  difficulties  are  illustrated  by  a  circular 
issued  by  the  New  York,  New  Haven  and  Hartford  Railroad 
Company  on  October  1,  1917,  which  is  as  follows: 

"If  a  mortgage  were  made  it  would  be  required  by  the  laws  of 
Massachusetts  and  Connecticut  to  secure  not  only  bonds  to  pay  off 
the  $45,000,000  floating  debt,  but  in  addition  to  provide  for  the 
future  issue  of  bonds  to  take  up  $187,810,791  of  obligations  now 
outstanding,  or  a  total  of  $232,810,791.  Bonds  so  secured  could 
not  now  be  sold  except  at  a  very  high  rate  of  interest ;  and  the  size 
of  the  mortgage  would  injure  the  current  credit  of  the  property.” 

South  Carolina  has  a  similar  law,  with  certain  exceptions. 
Tn  the  State  of  Delaware  it  appears  that  there  is  no  authority 
for  the  creation  of  mortgages  except  for  the  securing  of  first 
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liens.  Apparently,  therefore,  railroad  property  in  Delaware 
is  deprived  of  the  important  privilege  of  securing  second  and 
other  inferior  mortgage  liens.  Texas  authorizes  the  creation  of 
mortgage  liens,  but  contradicts  this  authority  by  providing  in 
effect  that  such  lien  shall  be  inferior  to  all  general  indebtedness 
of  the  railroad  company  incurred  within  two  years  prior  to  in¬ 
solvency,  for  claims  for  personal  injury,  death,  loss  or  damage  to 
property,  or  for  labor,  repairs  or  supplies.  The  result  is  that 
persons  who  have  not  advanced  money  on  the  faith  of  a  lien  on 
the  property  are  given  a  right  superior  to  those  who  have  ad¬ 
vanced  money  on  the  faith  of  such  a  lien.  In  1916  the  State  of 
Louisiana  passed  a  similar  statute,  providing  in  effect  that  the 
mortgage  liens  of  a  railroad  company  shall  be  inferior  to  all  gen¬ 
eral  indebtedness  of  the  company  incurred  within  two  years  prior 
to  its  insolvency,  whether  for  claims,  personal  injury  or  death, 
loss  or  damage  to  property,  or  for  labor  or  supplies,  or  repairs. 

It  is  of  paramount  interest  to  the  people  of  the  United  States 
to  have  adequate  railroad  service,  and  to  accomplish  this  to  have 
railroad  credit  free  from  any  unnecessarily  hampering  require¬ 
ments. 

Unstability  of  State  Regulation  of  Securities. 

Pervading  this  whole  subject  of  the  issuance  and  sale 
of  securities  is  the  condition  that  at  any  session  of  the  legislature 
of  any  State,  action  is  liable  to  be  taken  which  will  modify  an 
existing  law,  and  create  an  unforeseen  restriction  upon  the  ability 
of  some  railroad  company  incorporated  in,  or  having  property  in 
that  State,  to  raise  money  for  the  purpose  of  performing  its  duties 
in  respect  to  transportation  service,  not  only  in  that  State,  but  in 
other  States,  and  which  it  is  required  to  perform  under  the  laws 
of  the  United  States  in  the  carrying  of  interstate  and  foreign 
commerce. 


Power  to  Regulate  Used  for  Raising  Revenue. 

It  not  infrequently  happens  that  what  has  its  place  only  as  a 
legitimate  regulation  is  converted  into  a  scheme  for  raising  State 
revenue.  In  1914,  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  incorporated  in  Wisconsin,  and  operating  in  eleven 
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other  States,  was  required  to  pay  approximately  $125,000  to  the 
State  of  Illinois  for  the  privilege  of  issuing  securities.  On  a 
single  issue  of  $30,000,000,  the  proceeds  of  which  were  to  be 
used  principally  in  other  States,  this  company  was  required  to 
pay  $30,000  in  fees  to  Illinois  and  $10,500  to  Missouri.  If  all 
of  the  twelve  States  served  by  that  company  had  had  laws  sim¬ 
ilar  to  those  of  Illinois,  it  would  have  been  required  to  pay  fees 
aggregating  $1,500,000  simply  for  the  privilege  of  issuing  securi¬ 
ties  providing  for  necessary  improvements. 

In  1914  several  constituent  companies  of  the  New  York 
Central  Lines  were  consolidated.  Approximately  $250,000,000 
of  stock  of  the  consolidated  company  was  issued  in  retirement 
of  the  stock  of  the  constituent  companies,  and  without  increase 
in  capitalization.  Despite  this  fact,  and  although  only  141  of  the 
3,700  miles  of  the  system  were  within  Illinois,  the  Utilities  Com¬ 
mission  of  that  State  imposed  a  fee  of  approximately  $250,000 
to  be  paid  as  a  condition  to  giving  its  consent  to  the  issue  of 
such  stock.  This  fee  amounted  to  $1,750  for  each  mile  of  railroad 
in  Illinois.  In  addition  to  the  fee  assessed  in  Illinois,  the  consoli¬ 
dated  company,  as  a  part  of  the  same  transaction,  was  required  to 
pay  $300,000  to  the  State  of  Ohio ;  $300, (XX)  to  Indiana ;  and 
$150,000  to  Michigan;  making  $1,000,000  in  all  as  State  taxes 
imposed,  not  upon  the  property,  but  merely  upon  a  procedure  to 
unify  and  simplify  the  corporate  structure  for  carrying  on  a  great 
transportation  enterprise. 

The  Union  Pacific  Railroad  Company  is  a  Utah  corporation, 
having  a  line  3,500  miles  long,  with  only  about  6-10ths  of  1 
mile  of  main  track  in  Missouri.  This  company  found  it  necessary 
to  issue  bonds  aggregating  about  $30, 000, OCX)  to  reimburse  the 
company  for  improvements,  of  which  money  about  $125,- 
000  had  been  expended  on  its  Missouri  property.  The  Missouri 
Commission  imposed  a  tax  upon  the  total  amount  of  bonds  issued 
amounting  to  $10,000,  amounting  to  8  per  cent  upon  the  total 
expenditures  on  the  company’s  property  in  Missouri.  This  action 
was  sustained  by  the  Supreme  Court  of  Missouri  (268  Mo.  641), 
but  reversed  by  the  Supreme  Court  of  the  United  States,  Union 
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Pacific  Railroad  Company  vs.  Public  Service  Commission  of 
Missouri,  decided  December  9,  1918. 

With  the  practical  exhaustion  of  all  first  mortgage  bonds 
the  necessity  for  re-financing  and  additional  financing  makes  it 
imperative  that  some  consistent  scheme  of  exclusive  regulation 
of  railway  securities  be  enacted  by  Congress.  This  cannot  be 
accomplished  by  retaining  existing  state  regulation  and  super¬ 
imposing  thereon  Congressional  regulation.  Ability  to  promptly 
issue  securities  so  as  to  take  advantage  of  a  favorable  market  is 
imperative.  Adequate  Federal  supervision  should  be  provided 
for  to  the  exclusion  of  all  other  forms  of  regulation.  This  is 
the  only  method  by  which  effective  regulation  can  be  harmonized 
i with  prompt  issuance  of  needed  security  issues. 


Statement.* 

Mr.  J.  Kruttschnitt,  President,  Southern  Pacific  Co. 

Read  before  Senate  Committee  on  Interstate  Commerce , 
January  22,  1919. 

Inasmuch  as  the  railroads  under  private  management  stand 
charged  with  having  broken  down  and  failed  to  render  the  public 
service  expected  of  them,  and  with  being  in  deplorable  condition, 
lacking  both  in  equipment  and  terminals,  at  the  end  of  1917,  when 
they  passed  into  the  hands  of  the  Government,  I  desire  to  place 
information  before  the  Committee  that  will  test  the  correctness 
of  these  assertions,  and  to  present  additional  facts  that  will  con¬ 
vince  them,  I  hope,  of  the  ability  of  the  owners  of  the  properties 
to  serve  far  more  efficiently  than  they  have  ever  been  able  to 
do  in  the  past,  if  afforded  the  reasonable  assistance  that  Congress 
alone  can  give.  Profiting  by  experience  acquired  under  both 
private  and  Government  operation,  the  carriers  earnestly  desire 
to  provide  a  better  system  of  operation  by  combining  the  initia¬ 
tive  and  beneficial  features  of  competition  inherent  in  private 
ownership  with  the  benefits  developed  during  operation  by  the 
Government  unhampered  by  legal  restrictions. 

Private  Operation  Did  Not  Break  Down. 

In  denying  that  private  operation  failed  or  broke  down,  I 
respectfully  ask  permission  to  show  wherein  it  did  neither  the 
one  nor  the  other,  and  how  with  a  plant  provided  by  private 
owners  it  gave  service  that  has  never  been  equalled  in  the  his¬ 
tory  of  transportation,  and  that  with  legislation  permitting  prac¬ 
tices  heretofore  prohibited  it  can  and  will,  by  combining  the  good 
and  eliminating  the  bad  features  of  both  Federal  and  private 
operation,  give  a  service  better  than  any  that  has  ever  been  given 
in  the  past. 

It  has  been  frequently  stated  that  the  railroads  of  the  coun¬ 
try  were  in  a  very  bad  condition  on  January  1,  1918,  when  they 
were  taken  over  by  the  Government.  In  a  despatch  from  Wash¬ 
ington  in  the  New  York  Sun  of  December  20th,  the  Director 
General  is  quoted  as  saying  that  existing  rates  were  instituted  to 

*  Mr.  Kruttschnitt’s  complete  testimony  is  printed  in  a  separate  pamphlet,  pub¬ 
lished  as  a  supplement  to  this  edition,  but  will  be  included  in  the  final  printing  of 

this  volume. 
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pay  “the  heavy  cost  of  reviving  the  roads  from  the  paralysis  that 
seized  them  when  the  Government  took  control,”  and  also  “they 
were  admittedly  run  down  and  huge  sums  were  necessary  to 
get  them  into  efficient  operation,”  and  in  his  statement  before 
the  Senate  Committee  he  says  (page  1),  “There  was  inadequacy 
of  terminal  facilities.”  “In  the  Fall  of  1917,  despite  strenuous 
efforts,  and  yet  under  a  larger  degree  of  coordination  than  had 
ever  before  been  attempted,  to  prevent  such  a  situation,  a  paraly¬ 
sis  of  the  transportation  situation  again  occurred.” 

The  Interstate  Commerce  Commission’s  report  of  Decem¬ 
ber  1,  1916,  was  quoted  to  show  how  bad  transportation  condi¬ 
tions  were  in  that  year.  As  a  result  of  unified  private  control 
the  Commission’s  condemnation  of  1916  is  changed  to  commen¬ 
dation  one  year  later. 

In  its  report  of  December  1,  1917,  the  Interstate  Commerce 
Commission  says :  “Equipment  has  been  taken  from  sections 
where  it  was  less  needed  to  other  sections,  where  military  and 
commercial  needs  required  more  equipment  than  there  was  avail¬ 
able,  and  such  stupendous  movements  as  those  of  the  cantonment 
construction  material  and  the  troop  transfers  have  been  made 
without  seriously  interfering  with  the  commercial  business  of 
the  country.  While  conditions  have  been  extraordinary  and 
while  traffic  has  not  always  moved  as  carriers  and  shippers 
would  have  had  it  moved,  the  essential  needs  of  the  country 
have  to  date  been  cared  for." 

Opinions  as  to  Efficiency  of  Railroads  Under  Private  Management 

The  Secretary  of  War,  in  an  interview  published  in  the  New 
York  Herald  of  September  24,  1917,  said: 

“Commenting  on  the  work  done  by  the  railroads  in  connection 
with  the  mobilization,  Mr.  Baker  said  figures  now  available  show 
that  since  early  in  August,  when  large  troop  movements  began,  the 
roads  have  transported  502,000  soldiers  to  various  points  without 
any  serious  derangement  of  their  regular  passenger  schedules  and 
at  the  same  time  have  absorbed  an  enormous  additional  freight  traffic 
brought  on  by  war  conditions.  ‘This  strikingly  illustrates,’  he  added, 
‘the  patriotic  cooperation  of  American  railroads  with  the  Govern¬ 
ment,  and  also  the  tremendous  capacity  of  American  railways.'” 

The  Quartermaster  General  somewhat  later  in  the  year 

refers  to  the  service  of  the  railroads  thus : 
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"One  million  troops  have  been  mobilized  without  the  slightest 
disturbance  to  commercial  traffic,  and  if  the  public  knew  what  the 
railroads  have  done,  the  self-sacrifice,  the  long  hours  the  various 
heads  of  the  roads  have  put  in,  there  would  be  no  criticism.” 

*  *  * 

Between  the  date  of  the  Secretary’s  interview  and  the  end 
of  the  year  1,550,000  more  troops  were  moved,  making  the 
total  2,052,418. 

At  about  the  same  time  Colonel  I.  W.  Littell.  in  charge  of 
the  construction  of  cantonments,  said : 

“In  the  construction  «f  the  cantonments  to  date  50,000  carloads 
of  material  have  been  transported  and  been  delivered  at  the  sites — 
an  enormous  tax  on  the  already  overburdened  railroads  of  the  coun¬ 
try.  The  railroads,  however,  have  given  splendid  service.  All  Gov¬ 
ernment  orders  have  been  given  precedence  and  the  lumber  and 
other  supplies  needed  have  been  rushed  to  the  cantonments  in  record 
time.” 

The  Secretary  of  War  in  his  annual  report  for  1917,  speak¬ 
ing  of  the  American  Railway  Association  committee  under  which 
the  operations  of  the  railroads  were  unified,  said: 

“The  cooperation  between  this  committee  and  the  Department 
has  been  most  cordial  and  effective,  and  but  for  some  such  arrange¬ 
ment  the  great  transportation  problem  would  have  been  insoluble.  I 
am  happy,  therefore,  to  join  the  Quartermaster  General  in  point¬ 
ing  out  the  extraordinary  service  rendered  by  the  transportation 
agencies  of  the  country.” 

The  Quartermaster  General  in  his  annual  report  for  1917 

said : 

“The  railroads  of  the  country  are  operated  practically  as  one 
continental  system,  with  the  result  that  the  congestion  that  would 
have  been  intolerable  without  such  an  organization  has  been  in  every 
case  ameliorated  and  in  many  cases  completely  removed.”  *  *  * 
“It  (Railroads’  War  Board)  has  attended  to  the  distribution  of 
power  between  the  railroads,  the  adjustment  of  passenger-train 
service  in  accordance  with  national  requirements,  has  furnished  per¬ 
sonnel  and  material  for  rehabilitation  of  the  railways  in  France, 
has  aided  in  every  way  possible  in  the  great  national  endeavor  which 
has  now  become  the  duty  of  every  citizen  of  the  country.” 

The  National  Association  of  Railway  Commissioners,  in  a 
report  in  1917  of  a  Special  Committee  on  Public  Ownership  and 
Operation  as  contrasted  with  Private  Ownership  and  Operation 
of  Public  Utilities,  said  as  to  unified  operation  of  United  States 
railroads : 

“It  must  be  remembered  that  it  is  the  executive-  heads  of  the 
railroads  who  thus  realize  that  the  highest  nation?!  transportation 


efficiency  can  be  given  only  through  the  united  operation  of  a  conti¬ 
nental  railway  system.”  *  *  *  “The  action  of  the  Railroads’  War 
Board  is  undoubtedly  effective,  and  therefore  desirable.”  *  *  * 
“There  is  no  reason  to  believe  that  the  new  system,  once  its  need 
and  efficiency  are  established,  will  be  abolished,  and  if  it  is  an  im¬ 
provement  over  existing  instrumentalities  it  should  not  be  abol¬ 
ished.” 

The  President  of  the  United  States  in  his  message  to  Con¬ 
gress  on  January  4,  1918,  explained  why  he  took  over  the 
railroads : 

“It  has  not  been  because  of  any  dereliction  or  failure  on  their 
part,  but  only  because  there  were  some  things  which  the  Government 
can  do  and  private  management  cannot.”  *  *  *  “The  common 
administration  will  be  carried  on  with  as  little  disturbance  of  the 
present  operating  organization  and  personnel  of  the  railways  as  pos¬ 
sible.  Nothing  will  be  altered  or  disturbed  which  it  is  not  necessary 
to  disturb.” 

In  his  Proclamation  of  December  26,  1917,  he  referred  to 
the  railway  executives  thus : 

“They  have  done  the  utmost  that  it  was  possible  for  them  to 
do ;  have  done  it  with  patriotic  zeal  and  with  great  ability ;  but  there 
were  difficulties  that  they  could  neither  escape  nor  neutralize.” 

The  difficulties  that  could  neither  be  escaped  nor  neutralized 
were  well  understood  at  the  time  to  be  impending  demands  for 
increased  wages  to  put  railroad  labor  on  a  parity  with  labor  in 
other  industries,  and  the  necessity  for  financial  help  required 
by  many  of  the  railroads.  Indeed,  these  were  the  reasons  that 
the  President  gave  to  the  members  of  the  Railroads’  War  Board 
in  person  a  few  days  before  he  issued  his  Proclamation. 

Nowhere  in  these  utterances  of  officers  of  the  Federal  Ad¬ 
ministration,  from  the  President  down,  is  there  any  suggestion 
that  the  railroads  were  run  down,  or  were  in  condition  to  merit 
condemnation  either  of  their  condition,  their  methods  or  of  the 
officers  who  operated  them. 

The  report  of  the  Council  of  National  Defense  to  the  Sec¬ 
retary  of  War,  for  the  year  ended  June  30,  1918,  quotes  some 
of  the  same  authorities  as  we  do,  and  also  explains  why  the 
President  took  over  the  railroads. 

The  latest  statistics  of  Government  operation  available  to 
us  when  this  memorandum  was  prepared  covered  the  nine  months 
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ending  September  30,  1918.  Ibis  period  began  on  January  1, 
1918,  which  marked  the  end  of  nine  months  of  unified  private 
control  and  management  and  the  beginning  of  nine  months  of 
Government  management. 

1  he  peicentage  of  freight  cars  in  shop  or  awaiting  shop¬ 
ping  was  the  same  in  both  years. 

1  lie  percentage  of  fi  eight  locomotives  in  shop  or  awaiting 
shopping  was  13.8  in  1917  and  14.9  in  1918. 

The  Director  General  claims  to  have  stored,  ready  for  Win¬ 
ter  service,  1,189  locomotives,  while  one  year  ago  there  was  not 
one  in  storage. 

At  the  close  of  1917  there  remained  undelivered  3,400  loco¬ 
motives  and  33,000  freight  cars  ordered  by  the  carriers,  many  of 
which  were  for  the  Eastern  trunk  lines,  on  which  freight  conges¬ 
tion  was  most  severe.  This  shortage  was  not  unexpected  because 
shortly  after  the  declaration  of  war  we  were  informed  that  the 
Council  of  National  Defense  found  it  necessary  to  direct  builders 
to  give  precedence  to  locomotives  for  Great  Britain,  France  and 
Russia;  whereupon  the  Railroads’  War  Board  considered  appeal¬ 
ing  to  the  Council  to  tak£  account  of  the  needs  of  our  own 
roads,  but  the  conclusion  was  reached  that  agencies  conducting 
the  war  should  not  be  embarrassed  with  our  troubles,  which  we 
determined  to  surmount  as  best  we  could.  We  believed  this  was 
proper  in  the  circumstances,  although,  as  expected,  it  produced 
a  shortage  of  locomotives  at  the  end  of  1917.  The  accumulation 
of  1,189  locomotives  represents  the  deliveries  during  1918  on 
carriers’  ordeis  and  on  those  of  the  United  States  Railroad 
Administration  for  1,400  locomotives,  only  126  of  which,  how¬ 
ever,  had  been  delivered  up  to  the  first  of  November.  Had  the 
severe  weather  conditions  of  1917  replaced  the  mild  weather  of 
1918  this  reserve  would  have  been  impossible. 

The  terminal  facilities,  main  and  other  main  tracks  were 
substantially  the  same,  as  there  were  few  additions  made  in  the 
first  nine  months  of  Government  control. 

As  of  September  30th  only  92,  or  less  than  1/10  of  1%,  of 
the  100,000  Federal  cars  had  been  delivered,  and  but  126  of  the 

238 


Federal  locomotives;  so  that  it  may  be  said  without  substantial 
inaccuracy  that  whatever  transportation  service  has  been  rendered 
by  the  Federal  Railroad  Administration  has  been  rendered  with 
facilities  provided  by  private  foresight  and  management,  with 
equipment — counting  both  locomotives  and  cars — in  better  physi¬ 
cal  condition  at  the  end  of  nine  months  of  private  unified  con¬ 
trol  than  at  the  end  of  nine  months  of  Government  control,  by 
continuing  practices  devised  by  the  carriers  and  by  supplement¬ 
ing  them  with  others  which  the  carriers  long  had  desired  to 
use  but  were  restrained  by  law  from  so  doing. 

If,  under  these  conditions,  no  greater  traffic  was  handled 
in  1918  than  in  1917,  greater  ability  and  efficiency  for  Govern¬ 
ment  administration  can  hardly  be  claimed. 

Traffic  of  1917  and  1918  Compared. 

The  volume  of  freight  traffic  measured  by  tons  of  freight 
carried  one  mile  in  the  nine-month  periods  was : 

1917  . 330,486,760,286  1.3%  greater. 

1918  . 326,306,832,131 

and  the  maximum  volume  of  freight  traffic  handled  in  any  one 
month  was : 

May,  1917 .  39,273, 449,624  1.3%  greater 

July,  1918 .  38,761,290,750 

The  sole  items  in  which  1918  shows  improvement  over  1917 
are  in  average  tons  of  freight  per  car  of  29  against  27.3,  an  in¬ 
crease  of  6.2%  for  the  period;  but  for  the  month  of  December, 
1917,  at  the  end  of  nine  months  of  private  unified  control,  the 
average  tons  per  car  was  29.2  tons,  and  the  corresponding  fig¬ 
ure  for  September,  1918,  after  nine  months  of  Government  uni¬ 
fied  control,  was  but  29.7  tons. 

The  average  train  load  in  the  two  periods  was  667  and  678 
tons,  respectively,  an  increase  of  1.6%,  but  as  the  increases  in 
carload  was  6.2%  a  less  number  of  loaded  cars  per  train  was 
hauled. 

A  press  dispatch  in  the  New  York  Times  of  January  2, 
1919,  credits  to  the  Railroad  Administration  an  estimate  of  the 
operating  expenses  of  1918  at  $3,800,000,000,  or  $1,000,000,- 
000  more  than  1917.  This  expenditure  was  made  to  increase 
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efficiency ;  nevertheless  roads  that  are  alleged  to  have  been  run 
down  at  the  end  of  nine  months  of  unified  private  control  show : 

1.  A  larger  volume  of  freight  traffic  handled  in  nine  months 
under  private  than  in  the  same  period  under  Government  control. 

2.  The  largest  volume  of  freight  traffic  ever  handled  in  any 
one  month. 

3.  Loaded  car  mileage  7.5%  larger  than  under  Govern¬ 
ment  control. 

4.  Greater  number  of  loaded  cars  per  train  than  under  Gov¬ 
ernment  control. 

5.  Miles  run  per  locomotive  per  day  7.2%  higher  than 
under  Government  control. 

6.  Miles  run  per  freight  car  per  day  6.1%  higher  than 
v  under  Government  control. 

7.  The  physical  condition  of  freight  locomotives  better 
than  under  Government  control. 

8.  The  condition  of  freight  cars  equally  as  good  as  under 
Government  control. 

As  weather  conditions  both  at  the  end  of  1917  and  the  be¬ 
ginning  of  1918  were  unusually  severe,  the  comparison  of  the 
two  nine-month  periods  is  not  unfair. 

Whence  it  follows  that  increased  efficiency  under  Govern¬ 
ment  control  is,  to  say  the  least,  not  proven. 

Former  Director-General  McAdoo,  in  testifying  before  the 
Senate  Committee ,  specified  seventeen  reforms  which  should  be 
continued  in  any  after-war  railway  program.  Below  each  point 
is  indicated  to  what  extent  the  plans  suggested  by  the  Association 
of  Railway  Executives  provide  for  such  continuation. —  [R.  S.  B .] 

Mr.  McAdoo’s  Seventeen  Reforms  as  Compared  With  Associa¬ 
tion’s  plan: 

1.  The  maintenance  of  the  permit  system  so  as  to  control  the 
traffic  at  its  source. 

Unquestionably  of  great  benefit  in  preventing  congestion, 
but  cannot  be  continued  without  Government  authority.  Ship¬ 
pers  would  not  submit  to  dictation  of  carriers  under  normal 
conditions.  During  the  war  patriotism  controlled  them. 
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2.  The  maintenance  of  heavy  loads  for  cars. 

I  he  railroads  under  private  management  have  for  years  de¬ 
voted  a  great  deal  of  attention  to  this  feature  and  the  carload  was 
increased  very  largely  during  unified  control  in  the  last  nine 
months  of  1917,  being  29.2  tons  in  the  ninth  month  of  private 
control  compared  with  29.7  tons  in  the  ninth  month  of  Gov¬ 
ernment  control. 

3.  The  pooling  of  repair  shops. 

This  was  done  to  some  extent  under  private  control,  and  has 
been  continued  under  Federal  control. 

4.  The  elimination  of  circuitous  routes,  i.e.,  competitive  routes. 

This  is  synonymous  with  the  suppression  of  competition  and 

is  impracticable  under  private  control  without  special  statutory 
authority.  A  mere  suggestion  to  do  this  in  1917  prompted  an  im¬ 
mediate  inquiry  by  the  Attorney  General  as  to  what  was  con¬ 
templated. 

The  benefit  of  this  practice,  which  deprives  the  shipper  of 
choice  of  routes  and  competitive  facilities  and  service,  is  very 
much  exaggerated ;  the  Director  General  says  that  during  a  year 
of  Federal  control  16,863,633  car  miles  have  been  saved  in  the 
Eastern  and  Northwestern  regions  alone,  which  is  only  2/10  of 
1%  of  the  total  freight  car  miles  run  in  these  regions. 

In  recommending  the  elimination  of  circuitous  routes  the 
interests  and  convenience  of  the  public  served  by  them  do  not 
seem  to  have  been  considered.  The  great  preponderance  of  traffic 
in  our  country  is  long-distance  through  traffic,  competitive  with 
other  rail,  or  water,  or  part  rail  and  part  water  routes.  If,  at 
its  inception,  any  line  projected  to  develop  traffic,  following  a 
policy  under  which  our  country  has  been  built  up,  had  been  pro¬ 
hibited  from  engaging  in  through  traffic  because  it  was  longer 
than  an  existing  line,  it  would  never  have  been  built,  as  it  could 
not  possibly  have  existed  on  the  revenue  solely  derived  from 
local  traffic.  In  other  words,  it  was  able  to  develop  and  serve 
local  communities  by  reason  of  supplementing  local  with  through 
freight  revenue. 
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If  the  circuitous  route  can  make  satisfactory  earnings  from 
the  carriage  of  freight  at  regulated  rates,  why  should  it  be  denied 
the  right  of  doing  so?  The  ability  to  control  such  traffic  evi¬ 
dences  a  public  necessity,  for  obviously  if  such  a  route  did  not 
give  better  facilities  and  service  than  the  direct  route  no  one 
would  use  it,  no  matter  how  earnestly  persuaded  by  agents  of 
interested  railroads. 

The  use  of  circuitous  routes  in  emergencies  is  often  im¬ 
perative. 

5.  The  unification  of  terminals. 

Under  private  operation  it  is  not  clear  that  this  could  be 
done  without  infraction  of  law,  but  a  great  deal  was  done  dur¬ 
ing  the  life  of  the  Railroads’  War  Board  in  the  way  of  extend¬ 
ing  the  common  use  of  terminals. 

6.  The  maintenance  of  the  “Sailing  Day  Plan.” 

The  general  adoption  of  this  plan  by  the  Railroads’  War 
Board  followed  a  publication  of  its  benefits  by  the  Pennsylvania 
Railroad  Company,  in  the  autumn  of  1917,  the  first  large  system 
to  put  it  into  general  use.  It  is  unquestionably  beneficial  and, 
as  a  war  measure,  the  inconvenience  of  less  frequent  service  was 
tolerated  with  great  good  temper  by  the  public. 

7.  The  consolidation  of  ticket  offices. 

Unquestionably  of  benefit  in  places  and  should  be  continued 
with  discrimination,  if  permissive  statutory  authority  can  be 
obtained. 

In  the  Government  suit  for  unmerging  the  Union  and  South¬ 
ern  Pacific  systems,  a  point  to  which  the  prosecuting  officers  of 
the  Government  attached  much  importance  as  proving  infrac¬ 
tions  of  the  anti-trust  law,  was  consolidation  of  ticket  offices. 
As  a  result  of  the  litigation  all  consolidations  of  this  character 
were  broken  up. 

8.  The  utilization  of  universal  mileage  tickets. 

Unquestionably  a  good  thing  and  should  be  continued  under 

private  control  and  protective  restrictions.  Apparently  no  legal 
obstacles. 
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9.  7  he  standardization  of  equipment. 

Standardization  of  locomotives  is  unwise  and  unnecessary. 
To  obtain  maximum  efficiency  of  a  locomotive  and  correspond¬ 
ing  minimum  of  cost  of  transportation  demands  close  study  of 
the  alignment  and  grade  systems,  the  nature  of  fuel,  strength  of 
bridges,  weight  of  rail,  length  of  turn-tables,  depth  of  round¬ 
houses  and  lengths  of  freight  passing  sidings  on  the  line  on 
which  they  are  to  be  operated.  As  these  features  are  different 
for  each  line,  no  locomotive  can  be  designed  to  serve  all  lines  with 
maximum  efficiency ;  hence,  if  a  standard  locomotive  is  to  be 
prescribed  for  use  on  all  lines  a  compromise  is  the  only  possible 
solution  of  the  problem,  and  a  jack-of-all-trades-master-of-none 
locomotive  is  the  result.  The  owning  line  must  put  up  with  indif¬ 
ferent  service  in  order  that  some  other  line  may  be  able  in  emer¬ 
gencies  to  borrow  a  locomotive  similar  to  its  own  in  all  respects. 
The  owner  must  be  satisfied  with  80  or  90%  efficiency  for  sub¬ 
stantially  all  the  time  in  order  that  a  borrower  may  enjoy  sim¬ 
ilarly  lowered  efficiency  for  a  very  short  time.  The  Director 
General  credits  standardization  with  prompter  deliveries  of  loco¬ 
motives.  May  it  not  be  due  to  priority  given  to  material  for 
Federal  locomotives?  Some  Southern  Pacific  locomotives  are 
now  twelve  months  overdue  because  of  preference  accorded  Fed¬ 
eral  locomotives,  and  the  Company  itself  is  very  much  in  arrears 
in  completing  locomotives  which  it  is  building  in  its  shops  because 
of  delays  in  getting  material. 

The  standardization  of  passenger  equipment  is  not  necessary, 
as  it  seldom  leaves  the  rails  of  the  owner. 

Standardization  of  certain  classes  of  freight  cars  is  desir¬ 
able,  but  should  not  be  obtained  at  a  sacrifice  of  transportation 
efficiency  of  the  owning  line  by  forcing  it  to  use  a  car  unsuit¬ 
able  for  its  traffic  because  of  excessive  dead-weight,  restricted 
cubic  capacity,  etc.,  etc.  Most  of  the  important  details  of  cars 
have  been  standardized  as  a  result  of  the  studies  of  the  Master 
Car  Builders  and  Master  Mechanics  Associations. 

Standardization,  unless  intrusted  to  officers  immediately  re¬ 
sponsible  for  net  revenue,  will  lead  to  the  sacrifice  of  the  sub¬ 
stance  of  certain  economy  in  operation  to  the  shadow  of  uncer¬ 
tain  economy  in  manufacturing  costs. 
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10.  The  maintenance  of  the  uniform  freight  classification 
introduced  by  the  United  States  Railroad  Administration. 

Unquestionably  of  benefit  and  can  and  should  be  continued 
under  private  operation.  This  monumental  work,  on  which  the 
carriers  had  been  engaged  for  several  years,  was  completed  just 
before  Federal  control,  and  the  Government  deserves  credit  for 
putting  it  in  use  immediately. 

11.  The  maintenance  of  common  timetables  between  important 
points. 

The  railroads  have  desired  for  many  years  to  bring  this 
about,  but  have  been  prevented  by  fear  of  violation  of  statutes. 

12.  The  maintenance  of  high  demurrage  rates  and  uniform 
rules. 

Desired  for  many  years  by  the  railroads  and  urgently  recom¬ 
mended  by  the  Railroads’  War  Board  during  its  existence.  The 
permission  of  the  Commission  to  increase  demurrage  rates  was 
obtained,  but  its  order  was  modified  in  a  short  time  to  such  an 
extent  as  to  deprive  the  carriers  of  its  expected  benefits. 

13  and  14.  The  establishment  of  through  way-billing  freight 
from  point  of  origin  to  destination,  and  rendering  unnecessary  the 
rebilling  by  connecting  or  intermediate  routes. 

Unquestionably  of  great  benefit.  If  the  practice  means  what 
the  language  implies  it  should  break  up  to  a  large  extent,  if  not 
entirely,  the  practice  of  reconsignment,  which  has  been  a  most 
fruitful  source  of  delay  and  congestion. 

IS.  The  elimination  of  the  old  practice  of  paying  in  mileage 
or  per  diem  rental  for  the  use  of  freight  or  passenger  cars  of  one 
carrier  by  another. 

This  would  be  possible  to  a  considerable  extent  by  pooling 
certain  classes  of  cars  in  general  use,  but  not  all  of  the  freight 
cars  of  the  country,  a  plan  for  which  could  no  doubt  be  worked 
out  with  the  authority  of  the  Interstate  Commerce  Commission, 
which  under  the  Esch  Bill  is  vested  with  control  of  the  carriers’ 
equipment.  Carriers  should  be  allowed  to  enjoy  the  exclusive 
use  of  special  equipment  designed  to  suit  special  conditions  and 
produce  minimum  costs  of  transportation. 
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Ihe  necessity  for  pooling  passenger  cars  does  not  exist,  as 
in  general  their  use  is  confined  to  the  owning  lines,  without  in¬ 
convenience  to  the  public.  When  it  is  necessary  they  can  and 
should  be  freely  exchanged. 

16.  The  simplification  of  the  old  practice  of  apportioning  inter¬ 
line  passenger  revenue. 

As  we  understand  this  language,  the  practice  can  be  fol¬ 
lowed  as  well  under  private  as  under  Federal  operation  ;  how¬ 
ever,  it  is  a  matter  in  which  the  public  is  not  interested. 

17.  The  utilisation  of  water  routes  for  the  relief  of  crowded 
rail  lines. 

This  should  unquestionably  be  done,  but  past  experience 
has  shown  that  there  is  no  equipment  on  the  water  routes  to 
accommodate  freight ;  therefore  it  is  impossible  for  them  to 
afford  relief.  Representatives  of  water-route  interests  were  met 
in  conference  by  the  Railroads’  War  Board  on  several  occa¬ 
sions  and  assured  of  the  cooperation  of  the  carriers,  but  noth¬ 
ing  ever  resulted  from  these  conferences  because  of  lack  of 
water-route  equipment. 

Economies. 

The  Director  General  asserts  (pages  B-5  and  B-6  of  his 
memorandum)  that  reports  from  five  of  the  seven  regions  show 
that  on  a  group  of  selected  principal  items,  savings  totaling 
$85,576,424  have  been  effected  in  1918.  Estimating  a  pro  rata 
saving  for  the  other  two  regions  would  total  $119,806,000. 

For  the  first  seven  months  of  Federal  control  47,420,000 
passenger-train  miles  were  cancelled.  Inasmuch  as  the  Director 
General  says  (page  C-5)  that  the  elimination  of  many  passenger 
trains  could  hardly  be  expected  to  persist  after  the  declaration 
of  peace,  we  estimate  the  reduction  for  the  entire  year  at  40% 
more  than  that  for  seven  months,  making  a  total  of  66,388,000. 

The  expense  per  train  mile  for  1917  was  $2.30.  The  esti¬ 
mated  increase  in  operating  expenses  of  1918  over  1917  is  34%, 
which  will  raise  cost  of  a  train  mile  to  $3.08.  From  computa¬ 
tions  made  on  Southern  Pacific  in  1916  of  the  cost  of  a  passen¬ 
ger  train  mile  according  to  a  rule  prescribed  by  the  Interstate 


Commerce  Commission  it  is  shown  to  be  38.55%  of  the  total 
train-mile  cost;  whence  the  cost  of  a  passenger-train  mile  in 
1918  would  be  $1.20  and  the  saving  from  the  reduction  in  pas¬ 
senger  mileage  would  be  $79,665,000,  leaving  the  economies 
from  all  other  sources  $40,141,000.  The  saving  from  suppressed 
passenger  service  represents  comforts  and  accommodations  of 
which  the  public  has  been  deprived. 

In  his  report  to  the  President  dated  September  3,  1918. 
the  Director  General  claims  to  have  saved : 

%  of  Op.  Exp. 

0.16  $6,115,000  in  the  salaries  paid  to  officials  and  to  counsel; 

0.18  7,000,000  in  advertising ; 

0.11  4,424,000  in  consolidated  ticket  offices; 

0.03  1,186,000  in  insurance;  and 

0.32  12,142,000  in  the  abolition  of  outside  agencies; 

0.80 

which  leaves  $9,274,000  to  represent  economies  from  all  sources 
other  than  those  specified.  (Percentages  ours.) 

The  Secretary  of  the  Interior  evidently  does  not  consider  the 
suppression  of  advertisements  and  the  consolidation  of  ticket 
offices  unalloyed  benefits,  because  in  his  last  annual  report,  after 
mentioning  various  drawbacks  to  tourist  travel,  he  says; 

“The  consolidation  of  ticket  offices  in  the  large  cities  also  ad¬ 
versely  affected  National  Park  travel.  With  opportunity  gone  to 
obtain  accurate  information  concerning  the  more  or  less  complicated 
routes  from  the  East  to  the  western  parks,  many  preferred  to  spend 
their  vacations  in  their  customary  resorts,  with  whose  ways  and 
means  they  were  well  acquainted. 

“It  is  earnestly  hoped  that,  with  the  close  of  war,  these  discour¬ 
agements  to  travel  will  be  fully  removed  before  the  next  season. 
Tourist  travel  should  be  heartily  encouraged.  Furthermore,  the  im¬ 
portant  work  accomplished  by  the  railroads  and  this  Department 
in  close  cooperation  during  the  last  four  years  in  the  direction  of  in¬ 
forming  the  people  of  the  country  concerning  the  greatness  of  their 
scenic  possession  and  recreational  areas  should  not  be  lost.  The 
National  Park  system  is  one  of  America’s  greatest  assets  and  it  must 
not  be  overlooked  in  planning  the  development  of  American  industry 
after  the  war.” 
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Compelling  the  railroads  to  pay  their  corporate  officers  out 
of  corporate  funds  instead  of  charging  these  expenditures  to 
operating  expenses,  as  was  done  during  the  test  period,  dimin¬ 
ishes  the  fixed  return  of  the  railroads  and  to  that  extent  sub¬ 
jects  them  to  the  loss  of  double  the  amount.  Yet  the  saving 
from  all  of  these  specified  sources  totals  considerably  less  than 
1%,  or  0.80%. 

Nearly  all  of  this  insignificant  amount  accrues  from  with¬ 
holding  comforts  and  conveniences  from  the  public  that  they 
have  long  enjoyed  and  which  cause  numerous  complaints  and 
unfavorable  criticism,  and  inspire  resolutions  of  trade  bodies 
favoring  the  return  of  the  railroads  to  their  owners,  with  legis¬ 
lation  to  enable  them  to  meet  existing  conditions. 

The  16,863,633  car  miles  saved  by  rerouting  freight  amounts 
to  but  2/10  of  1%  of  the  total  freight-car  mileage  of  the  re¬ 
gions  in  which  the  economy  was  effected. 

While  much  stress  has  been  laid  on  the  small  economies  which 
we  have  enumerated,  they  have  been  sources  of  irritation  and 
friction  out  of  all  proportion  to  their  amounts,  and  their  perpetua¬ 
tion  under  private  or  Government  operation  seems  unwise.  Re¬ 
arrangement  of  local  passenger  service  without  overmuch  con¬ 
sideration  of  the  public’s  views ;  indifference  to  promoting  traffic 
or  settling  up  vacant  lands ;  and  neglect  of  small  matters  affect¬ 
ing  the  personal  comfort  of  the  traveler  that  have  grown  out  of 
competitive  conditions  and  been  created  by  local  managements 
directly  responsive  to  the  needs  of  the  community,  are  some  of 
the  reasons  given  by  the  patrons  of  the  roads  for  desiring  their 
return  to  private  management,  with  such  legislation  as  will  en¬ 
able  the  owners  to  receive  them  back  from  the  Government. 

The  plan  evolved  by  our  Committee,  after  arduous  study 
extending  over  a  period  of  about  six  years,  that  has  been  pre¬ 
sented  to  you  by  our  Chairman,  Mr.  Cuyler,  and  expounded 
by  our  Counsel,  Mr.  Thom,  has  been  adopted  by  the  Association 
of  Railway  Executives,  representing  about  92  per  cent  of  the 
earnings  of  the  country.  In  it  we  ask  Congress  to  make  it  pos¬ 
sible  for  the  carriers  to  give  the  public  the  advantages  of  con¬ 
servation  of  capital  by  requiring  unification  of  lines  and  ter- 
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minals,  when  required  in  the  public  interest,  by  promoting  useful 
consolidations,  and  permitting  agreements  as  to  rates  and  prac¬ 
tices,  the  benefits  of  which  have  been  proven  during  Federal 
operation,  but  which  the  carriers  by  law  have  been  prevented 
from  supplying. 

Fundamental  Features  of  Executives’  Plan. 

Its  fundamental  features,  to  which  details  of  organization 
and  operating  machinery  are  subordinate,  are : 

(1.)  The  creation  of  a  Department  of  Transportation, 
headed  by  a  Secretary,  who  would  sit  at  the  President’s  council 
table,  who  would  relieve  the  Interstate  Commerce  Commission 
of  its  executive  duties ;  and  in  whose  jurisdiction  would  be  cen¬ 
tered  rate  regulation  subject  to  revision  by  the  I.  C.  C.,  and  the 
fixing  of  wages,  and  who  would  use  the  power  of  the  Adminis¬ 
tration  to  maintain  proper  service,  to  create  the  necessary  credit 
for  the  carriers,  and  to  maintain  harmonious  relations  between 
employers  and  employees. 

(2.)  The  adoption  of  a  fixed  policy  as  to  the  revenues  of 
the  carriers  by  requiring  that  the  influence  of  the  President, 
through  his  Secretary  of  Transportation,  shall  be  put  behind 
movements  for  increased  rates  which  he  finds  proper,  and  the 
establishment  of  a  statutory  rule  for  rate-making,  which  shall  re¬ 
quire  that  rates  be  not  only  reasonable  but  adequate  and  suffi¬ 
cient  to  protect  existing  investment  and  to  attract  capital  neces¬ 
sary  to  maintain  existing  properties  up  to  the  standard  of  the 
public  need,  and  for  the  construction  of  extensions  and  branches. 

(3.)  To  provide  for  compulsory  Federal  incorporation  and 
for  the  elimination  of  the  conflict  of  regulating  power  between 
the  States  and  the  Federal  Government  as  to  all  essential  mat¬ 
ters,  including  rates,  State  and  interstate,  with  as  little  inter¬ 
ference  as  possible  with  the  State  commissions  in  carrying  out 
the  intended  purposes. 

I  wish  to  record  the  hearty  approval  and  recommendation 
of  the  plan  by  substantially  all  of  our  constituents,  as  well  as 
my  own,  and  to  express  the  belief  that  if  transmuted  into  law  it 
will  mark  an  epoch  in  the  transportation  history  of  the  United 
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States.  Competent  critics,  both  home  and  foreign,  have  here¬ 
tofore  characterized  the  service  of  the  railways  of  the  United 
States  as  the  best  in  the  world,  notwithstanding  they  have  the 
lowest  capitalization,  pay  the  highest  wages  and  collect  the  low¬ 
est  tolls  from  the  public.  We  believe  that  the  character  of  serv¬ 
ice  that  has  merited  this  high  praise  can  be  greatly  improved  by 
profiting  from  the  experience  gained  in  private  and  Government 
operations.  Our  plan  is  not  presented  in  the  shape  of  a  hard 
and  fast  bill,  but  is  offered  as  a  suggestion,  by  no  means  in¬ 
flexible,  of  a  way  to  attain  desired  ends. 

The  question  of  a  guarantee  was  freely  discussed  in  our 
deliberations,  but  we  do  not  ask  for  a  guarantee.  We  recognize 
that  the  establishment  of  a  definite  guarantee  would  stifle  all 
incentive  to  efficient  management  and  would  destroy  competi¬ 
tion  as  to  service  and  facilities,  for  if  necessary  revenue  could 
be  obtained  without  effort  what  inducement  would  exist  to  make 
an  effort? 

To  obtain  the  most  efficient  and  economical  management 
those  charged  with  the  conduct  of  the  business  must  be  person¬ 
ally  interested. 

Under  our  plan,  if  a  rate  system  be  put  in  effect  in  a  given 
region  that  will  produce  revenue  adequate  to  yield  a  fair  return 
on  roads  operated  under  average  conditions  and  with  reasonable 
efficiency,  and  to  enable  them  to  maintain  their  credit  and  pay 
satisfactory  returns  to  their  security  holders,  some  roads  below 
the  average  which  should  never  have  been  built,  or  which  were 
poorly  located  and  are  indifferently  managed,  may  be  forced  to 
reorganize  or  sell  their  properties,  while  those  above  the  average 
will  prosper ;  but  all  without  exception  will  be  stimulated  by 
self-interest  to  create  new  and  increase  existing  traffic  by  com¬ 
petition  in  service  and  facilities,  because  by  so  doing  the  returns 
to  the  owners  are  increased  and  at  the  same  time  the  public  is 
better  served. 

The  carriers  desire  to  be  permitted  to  use  all  legitimate  means 
to  earn  sufficient  to  provide  safe,  adequate  and  sufficient  service, 
to  protect  their  existing  investments,  to  attract  new  capital,  and 
to  reflect  the  cost  of  wages  and  all  other  expenses  incident  to 
furnishing  transportation. 
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Under  our  plan  the  measure  of  success  of  their  operation 
depends  on  the  efficiency  and  economy  of  their  management,  the 
extent  to  which  their  traffic  is  fostered  and  industrial  develop¬ 
ment  on  their  lines  is  encouraged,  and  recognizing  this  they  ac¬ 
cept  full  responsibility  for  results. 

Appendix. 

The  Investment  Bankers’  Association  of  America  has  over 
400  members,  including  practically  all  prominent  banks  and  trust 
companies  with  bond  departments  and  private  banking  firms  and 
banking  corporations  which  make  a  practice  of  buying  and  dis¬ 
tributing  bonds  and  investment  stocks. 

The  following  quotations  from  the  report  of  their  Commit¬ 
tee  on  Railroad  Securities,  made  to  the  Board  of  Governors  and 
Members  at  the  Annual  Convention  of  the  Association,  Novem¬ 
ber  12,  1917,  afford  strong  support  to  the  views  of  the  Associa¬ 
tion  of  Railway  Executives:  (Italics  ours). 

“The  Committee  believes  that  expansion  of  facilities  is  the  most 
important  problem  which  the  railroads  will  have  to  face  during  the 
next  few  years,  and  that  expansion  sufficient  to  meet  the  demands  of 
the  business  of  the  country  will  be  impossible  until  the  present  un¬ 
willingness  of  investors  to  provide  new  capital  can  be  overcome. 

“Opinions  differ  materially  as  to  the  causes  for  the  present  un¬ 
satisfactory  situation.  Individual  cases  of  mismanagement  and  the 
depreciation  which  has  taken  place  in  market  values,  due  to  un¬ 
favorable  financial  conditions  incident  to  the  war,  are  frequently  re¬ 
ferred  to  as  the  primary  causes  for  loss  of  confidence  in  railroad 
securities.  While  the  Committee  believes  that  both  of  these  factors 
have  added  to  the  difficulties  of  financing,  it  is  strongly  of  the 
opinion  that  the  loss  of  confidence  is  due  largely  to  the  decline  of 
credit  brought  about  by  decreasing  margins  of  net  earnings  over 
fixed  charges  and  dividends.  The  conclusions  of  the  Committee  are 
based  upon  an  examination  and  an  analysis  of  the  financial  state¬ 
ments  of  a  large  majority  of  the  railroad  systems  of  the  country. 
These  statements  clearly  show  that  the  margins  over  fixed  charges 
and  reasonable  dividends  have  been  steadily  and  almost  universally 
declining  for  some  years,  and  this  condition  applies  for  the  most 
part  to  the  well  managed  and  conservatively  capitalized  systems  as 
well  as  to  the  systems  whose  managements  have  been  fair  subjects 
of  criticism. 

“That  confidence  was  not  restored  and  the  attitude  of  investors 
was  not  changed  by  the  more  favorable  results  shown  by  the  rail¬ 
road  statements  for  the  year  1916  may  well  be  attributed  to  lack  of 
asstirance  of  the  permanency  of  the  improvement,  due  to  the  diffi- 


culties  which  railroads  have  experienced  in  the  past  in  their  efforts 
to  obtain  increased  rates  to  offset  increased  costs  of  operation,  and 
the  apparent  failure  of  the  regulating  authorities  to  recognize  the 
amount  of  margin  over  fixed  charges  and  dividends  which  is  neces¬ 
sary  to  maintain  credit  on  a  satisfactory  basis. 

“The  Committee’s  views  in  this  matter  appear  to  be  confirmed 
by  the  testimony  of  the  officers  of  the  large  savings  banks  and  life 
insurance  companies  before  the  Interstate  Commerce  Commission 
at  the  recent  hearing  in  Washington  in  connection  with  the  Fifteen 
Per  Cent  Rate  Increase  Case,  which  clearly  showed  that  the  unwill¬ 
ingness  of  such  institutions  to  make  further  investments  in  railroad 
securities,  with  a  possible  exception  of  the  best  underlying  issues  of 
bonds,  was  due  more  to  distrust  of  the  security  of  such  investments 
than  to  any  other  cause.” 

************ 
“The  Committee  believes  that,  on  the  basis  of  the  operating 
costs  which  have  prevailed  in  recent  years,  rates  have  been  insuffi¬ 
cient  to  provide  adequate  margins  over  the  amounts  required  to  pay 
a  reasonable  and  fair  return  on  capital  legitimately  invested  in  rail¬ 
road  properties.  It  further  believes,  unless  operating  costs  can  be 
materially  reduced,  that  more  liberal  rates  for  the  future  will  be 
necessary  if  railroad  investments  are  to  be  properly  protected  and 
new  capital  is  to  be  made  available  for  future  requirements.” 
************ 
“Railroads  operating  within  certain  prescribed  territories  are 
obliged  by  economic  laws  and  by  the  mandates  of  the  Interstate 
Commerce  Commission  to  handle  similar  business  at  similar  rates. 
Some  railroads  must  necessarily  be  more  prosperous  than  others, 
because  more  advantageously  located  or  because  of  the  greater 
ability  of  their  managers. 

“The  Committee  believes  that  the  public  interest  would  not  be 
served  by  basing  rates  upon  conditions  surrounding  the  roads  which 
are  least  advantageously  located  or  operated  with  the  least  efficiency, 
nor  would  it  he  any  better  served  by  basing  rates  upon  conditions 
which  surround  those  most  advantageously  located  and  most  effi¬ 
ciently  operated.  Lack  of  foresight  and  inefficiency  should  be  penal¬ 
ized  as  foresight  and  efficiency  should  be  rewarded. 

“Broadly  speaking,  the  public  will  best  be  served  by  rates  for 
service  sufficiently  liberal  to  allow  the  railroads  operated  under  aver¬ 
age  conditions  and  with  reasonable  efficiency  to  maintain  their  credit 
and  pay  satisfactory  returns  to  their  security  holders." 

The  Committee  on  Railroad  Securities,  in  its  report  to  the 
Association  at  its  Seventh  Annual  Convention  held  at  Atlantic 
City,  December  9,  1918,  said: 

“With  the  ending  of  the  war  the  main  purpose  for  which  the 
railroads  were  taken  over  has  been  served  and  we  are  now  con¬ 
fronted  not  only  with  the  problem  of  readjusting  the  temporary  re¬ 
lations  which  have  been  established  between  the  railroads  and  the 
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Government  as  called  for  by  the  Railway  Control  Bill,  but  the  more 
serious  problem  of  the  permanent  policy  of  the  Government  toward 
railway  operation  and  ownership.” 

‘‘The  necessity  for  the  temporary  control  of  the  railroads  by 
the  Government  as  a  war  measure  will  undoubtedly  be  interpreted 
by  some  to  indicate  that  the  transportation  needs  of  the  country 
cannot  be  met  by  private  management  under  any  conditions.  Care¬ 
ful  consideration  of  the  circumstances,  however,  may  well  lead  to 
the  conclusion  that  the  success  or  failure  of  private  management 
under  a  system  of  reasonable  and  fair  regulation  has  never  been 
tested,  but  that  the  existing  method  of  regulating  private  manage¬ 
ment  is  a  demonstrated  failure. 

“The  assumption  of  control  by  the  Government  will  be  con¬ 
sidered  by  others  as  having  provided  the  only  prompt  way  of  mak¬ 
ing  effective  the  most  important  measures  which  many  railroad 
managers  have  advocated  for  many  years  as  necessary  for  economy 
and  efficiency.  Railroads  had  been  subject  to  laws  which  were  en¬ 
acted  with  a  view  to  maintaining  a  policy  of  competition,  the  in¬ 
evitable  result  of  which  was  duplication  of  facilites  and  waste  of 
of  capital,  and  laws  also  which  prevented  such  unification  of  opera¬ 
tion  as  can  only  come  from  a  common  control  or  ownership  of 
properties.  The  object  of  Federal  control  was  largely  to  over¬ 
come  the  handicaps  to  operation  imposed  by  these  restrictions. 

“The  railroads  for  many  years  had  maintained  that  increases  in 
operating  expenses  should  be  met  by  commensurate  increases  in 
rates.  The  Federal  Administration  at  once  recognized  that  the 
Government  should  not  operate  the  railroads  at  a  loss,  that  income 
must  keep  pace  with  expenses ;  and  one  of  its  first  acts  was  to  in¬ 
crease  freight  rates  substantially  25  per  cent  and  passenger  rates 
50  per  cent.  Had  the  railroads  been  free  to  manage  their  proper¬ 
ties  as  the  Government  has  managed  them,  had  they  been  allowed 
under  proper  supervision  to  bring  about  such  operating  economies 
as  would  have  been  possible  under  greater  unification  of  control, 
had  they  been  allowed  to  meet  increased  expenses  with  correspond¬ 
ing  increases  in  rates  and  thus  maintain  their  credit,  it  is  reasonable 
to  expect  that  they  would  have  been  adequately  equipped  both  phys¬ 
ically  and  financially  to  have  met  the  demands  of  the  war  period 
and  Government  control  in  that  case  would  not  have  been  necessary. 

“Nobody  to-day  seriously  questions  the  advisability  of  a  policy 
of  regulation  which  aims  to  protect  the  public  from  abuses  and  dis¬ 
criminations  of  various  kinds,  but  it  demands  at  the  same  time  a 
regulation  which  will  enable  the  well-managed  railroads  to  maintain 
their  credit  upon  a  satisfactory  basis.  No  business  enterprise  can 
be  permanently  successful  without  credit,  and  the  railroads  are  no 
exception  to  the  rule.  The  alternative  is  public  ownership  or  some 
system  of  public  control  where  security  will  not  be  dependent  upon 
the  merits  of  particular  enterprises,  but  on  the  soundness  of  public 
credit. 
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“While  we  do  not  feel  that  it  is  within  the  province  of  your 
present  Committee,  whose  term  of  office  expires  with  this  Conven¬ 
tion,  to  enter  into  a  discussion  of  possible  solutions  of  the  transpor¬ 
tation  problem,  its  members  are  in  agreement  about  a  number  of 
obvious  facts  in  relation  to  it  which  it  may  be  well  to  touch  upon 
briefly  in  conclusion. 

“First,  the  pre-war  plan  of  railroad  regulation  was  a  demon¬ 
strated  failure. 

“Second,  the  railroads  should  not  be  returned  to  their  pre-war 
status  without  providing  relief  from  the  burdensome  conditions 
under  which  they  have  heretofore  operated. 

“Third,  any  plan  of  future  Government  control  should  elim¬ 
inate  the  conflict  of  control  between  State  and  Federal  bodies. 

“Fourth,  the  Sherman  Anti-Trust  Law  and  State  anti-trust  laws 
in  their  application  to  transportation  should  be  repealed  in  the  in¬ 
terests  of  efficiency  and  economy,  because  such  laws  are  unnecessary 
under  proper  governmental  regulation. 

“Fifth,  any  plan  of  Government  control  which  increases  operat¬ 
ing  expense  and  regulates  income  should  assume  responsibility  for 
adequate  earnings  and  sustained  credit. 

“Our  study  of  the  railroad  situation  leads  us  to  regard  these 
facts  as  beyond  dispute,  and  we  feel  that  any  plan  for  the  future 
must  proceed  from  this  point. 

“We  may  further  add  that  the  alternative  of  Government  own¬ 
ership,  which  is  being  proposed  by  some  as  the  best  solution  for  the 
difficulties  presented,  in  the  opinion  of  the  Committee  does  not  offer 
the  measure  of  relief  demanded. 

“We  find  nothing  in  the  experience  of  other  countries  in  the 
Government  ownership  of  transportation  which  warrants  the  as¬ 
sumption  that  such  an  experiment  in  this  country  will  be  successful. 
According  to  reliable  authorities,  the  records  of  Government  own¬ 
ership  the  world  over  show  decreased  efficiency,  increased  expense, 
lessened  initiative,  political  interference,  and  economic  waste.  Fur¬ 
thermore,  we  find  nothing  in  the  experience  of  our  own  country  in 
the  field  of  public  ownership  which  encourages  the  hope  that  we 
can  profitably  extend  its  sphere.” 


Statement. 


Mr.  Samuel  Rea,  President,  the  Pennsylvania  Railroad 

Company. 

Read  before  the  Senate  Committee  on  Interstate  Commerce, 
February  20,  1919. 

I  am  gratified  that  the  railroad  situation  is  to  receive  thor¬ 
ough  consideration  from  this  Committee,  and  I  hope  the  remedial 
action  that  will  be  taken  will  bring  the  railroads  out  of  a  position 
involving  future  uncertainty.  I  believe  it  is  possible  to  thoroughly 
consider  and  recommend  a  plan  that  can  be  put  into  operation  in 
the  twenty-one  months  following  the  exchange  of  ratifications 
of  the  Treaty  of  Peace,  or  earlier  if  appropriate  legislation  has 
in  the  meantime  been  enacted  by  Congress. 

At  the  outset  let  us  recall  that  in  addition  to  operating  under 
war  conditions,  the  railroads  have  had  about  thirty  years’  experi¬ 
ence  under  the  Federal  Act  to  Regulate  Commerce.  During  the 
last  ten  years  its  scope  was  materially  enlarged,  and  during  the 
same  time  numerous  and  conflcting  State  regulatory  laws  were 
added.  Many  of  these,  unless  otherwise  provided  by  Congress, 
will  again  confront  the  railroads  at  the  conclusion  of  Federal 
control.  It  is  very  essential,  therefore,  that  a  comprehensive 
view  of  the  railroad  situation  should  be  taken,  and  the  existing 
laws  and  system  of  regulation  revised,  to  meet  the  present  and 
future  problems  of  the  National  transportation  industry.  We 
cannot  regard  the  country  as  being  adequately  served  with  trans¬ 
portation  lines  and  facilities.  We  are  a  progressive  Nation,  and 
our  railroad  transportation  system  must  be  expanded  to  meet 
constantly  increasing  traffic  requirements. 

To  assist  in  the  deliberate  consideration  of  this  important 
question  the  railroad  executives  have  submitted  a  plan  for  the 
consideration  of  this  Committee,  concerning  which  I  desire  to 
express  the  following  views : 
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Private  Ownership,  and  Individual  Operation  and  Initiative, 
Should  Be  Continued. 

The  records  of  the  past  demonstrate  that  the  American  rail¬ 
ways  under  the  system  of  ownership  by  the  people  and  their  in¬ 
stitutions,  and  private  management  and  operation  as  distinguished 
from  Government  ownership  and  operation,  have  produced  the 
most  efficient  and  cheapest  transportation  service,  have  paid  the 
highest  wages,  and,  1  have  little  doubt,  the  highest  taxes,  in  the 
world.  The  evidence  of  this  has  already  been  submitted  in  pre¬ 
vious  hearings  before  the  Joint  Committee  of  the  Senate  and 
House,  generally  known  as  the  Newlands  Committee.  Therefore, 
the  system  that  has  achieved  this  for  the  country  should,  as  a 
matter  of  National  policy,  be  continued,  suitably  modified  to 
meet  changing  conditions. 

Exclusive  National  Regulation  of  Rates,  Interstate  Commerce  In¬ 
strumentalities,  Railroad  Securities  and  Important 
Capital  Improvements. 

The  necessity  for  exclusive  National  regulation  of  interstate 
carriers  arises  from  the  many  State  and  Federal  regulatory  laws, 
to  some  of  which  I  will  refer,  and  the  numerous  separate  and 
independent  commissions  created  have  naturally  resulted  in  mul¬ 
tiple  and  confusing  regulation  and  policies  that  have  seriously 
restricted  the  development  of  the  railroads  and  the  country’s 
business  and  resources.  The  conclusion,  after  many  years  of 
experience,  is  that  sound  railroad  credit  and  improved  facilities 
can  be  systematically  secured  only  by  concentrating  the  regulatory 
power  and  responsibility  in  the  Federal  Government,  adminis¬ 
tered,  however,  through  agencies  convenient  to  the  public  of  the 
several  States. 

The  necessity  for  relief  from  such  confusing  laws  and  reg¬ 
ulatory  policies,  with  no  single  governmental  body  responsible  for 
final  results,  may  be  illustrated  by  the  financial  condition  of  most 
of  the  roads  for  several  years  prior  to  the  war.  Examine  the 
Pennsylvania  system  with  which  I  am  most  familiar,  and  which 
is  National  in  its  service  and  location.  It  is  located  in  thirteen 
States,  containing  about  one-half  the  population  of  the  country, 


lying  between  the  Mississippi  River  and  the  Atlantic  seaboard, 
and  north  of  the  Ohio  and  Potomac  Rivers,  most  of  the  impor¬ 
tant  commercial,  manufacturing  and  mining  centers  of  the  coun¬ 
try  being  located  in  these  States.  The  public  service  of  the  Penn¬ 
sylvania  system  represents  about  twelve  per  cent,  of  the  revenue 
ton  mileage  of  all  the  railroads  of  the  country.  Its  property  in¬ 
vestment  in  road  and  equipment  is  over  $1,720,000,000.  The 
system  comprises  over  11,000  miles  of  first  main  track,  but 
26,000  miles  of  all  tracks  and  sidings.  The  traffic  of  the  Penn¬ 
sylvania  system  is  largely  interstate  passenger  and  freight  traffic, 
because  its  lines  follow  long-established  through  commercial  trade 
routes. 

The  parent  company  was  chartered  in  1846  and  built  a  rail¬ 
road  from  Harrisburg  to  Pittsburgh,  and  subsequently  the  State 
of  Pennsylvania  sold  to  the  Pennsylvania  Railroad  its  own 
unprofitable  public  works,  consisting  of  railroads  and  canals 
extending  from  Philadelphia  to  Pittsburgh. 

Under  State  laws  the  system  was  extended  into  other  States 
than  Pennsylvania,  through  leases  and  the  purchase  or  guarantee 
of  stocks  and  bonds  of  other  connecting  and  traffic-feeding  rail¬ 
road  corporations.  These  State  laws  differ  as  to  the  formation  of 
railroad  corporations  and  the  requirements  concerning  boards  of 
directors ;  in  the  number  of  directors ;  in  the  width  of  roadbed 
prescribed ;  in  condemnation  proceedings ;  in  railroad  widening 
and  improving;  and  in  the  acquisition  of  lands  for  terminals  and 
yards,  etc.  They  also  differ  essentially  as  to  the  powers  of  a 
railroad  company  in  the  creation,  issue  and  approval  of  securities, 
and  in  the  acquisition,  consolidation  or  merger  of  railroad  com¬ 
panies,  in  which  there  is  between  some  of  the  States  absolute  dis¬ 
agreement  owing  to  conflicting  laws. 

Confusion  as  to  Rates- 

The  same  confusion  is  noted  in  rate  questions,  and  this  is  a 
well-known  situation  all  over  the  country.  The  policy  laid  down 
by  the  Interstate  Commerce  Commission  on  behalf  of  the  Nation 
is,  or  may  be,  largely  nullified  by  any  State.  This  presents  an¬ 
other  argument  for  National  regulation  to  develop  the  trans- 
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poi  tation  system  and  efficiency,  and  emphasizes  the  necessity 
for  unified  Federal  regulation,  and  if  it  were  adopted  I  feel  that 
railroad  credit  would  be  much  stronger,  and  more  stable. 

Confusing  Regulation  of  Some  Operating  Features. 

There  is  also  serious  confusion  with  regard  to  operating 
features  such  as  extra  crew  laws ;  motive  power  appliances ;  cross¬ 
ings  ;  duplicate  and  separate  investigations  of  accidents ;  and 
differences  as  to  proper  minimum  clearances  for  overhead  and 
side  obstructions.  Each  State  naturally  views  these  matters  from 
the  standpoint  of  its  own  laws,  interests  and  policies,  which  change 
frequently,  and  obstruct  a  unified  policy  of  the  Federal  Govern¬ 
ment. 

The  waste  and  lack  of  responsibility  behind  such  multiple 
regulations,  with  the  resultant  insufficient  net  profits,  has  caused 
capital  to  be  reluctant  to  enter  into  new  railroad  projects,  and 
new  railroad  construction  has  been  brought  to  a  standstill,  not¬ 
withstanding  the  increase  of  population  and  traffic. 

I  estimate  that  the  interstate  traffic  revenues  of  the  railroads 
is  about  85  per  cent,  of  the  whole,  and  even  in  States  served  by 
the  Pennsylvania  system,  rich  in  natural  and  manufacturing 
resources  and  with  a  large  consuming  population,  the  traffic  rev¬ 
enues  before  the  war  were  about  70  per  cent,  interstate  and  30 
per  cent,  intrastate.  Railroads  being,  therefore,  chiefly  National 
carriers,  it  follows  that  the  National  authority  should  be  respon¬ 
sible  for  their  regulation  in  the  entire  country. 

These  repressive  laws  and  different,  and  often  conflicting, 
regulations  have  not  permitted  the  necessary  margin  of  credit 
upon  which  to  obtain  capital  for  improvements  and  facilities  and 
have  thereby  restricted  the  country’s  development.  Practically 
all  the  railroads  that  raised  additional  capital  for  several  years 
preceding  the  war  were  compelled  to  do  so  through  increasing 
their  debts  by  issues  of  bonds  or  notes,  rather  than  through  the 
sale  of  capital  stock.  Even  in  the  active  year  1916  not  a  single 
share  of  new  capital  stock  was  subscribed  to  or  listed  on  the 
New  York  Stock  Exchange  for  any  large  railroad  systems.  Rail¬ 
road  companies  which  tried  to  make  such  stock  issues  were  com¬ 
pelled  to  withdraw  those  issues,  and  others  had  to  resort  to 
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short  term  notes  in  lieu  of  long  term  securities,  all  because  the 
margin  of  profit  on  railroad  securities  was  too  small  and  the  con¬ 
fidence  of  railroad  investors  was  disturbed. 

National  Regulation  of  Security  Issues  and  Important 
Construction  Expenditures. 

From  what  I  have  stated  it  is  evident  that  in  my  opinion 
the  railroad  question  is  chiefly  one  of  National  transportation 
facilities,  National  traffic  and  National  finance.  Therefore,  in  a 
complete  system  of  Federal  regulation,  the  exclusive  power  to 
supervise  and  authorize  the  issue  of  securities  by  Interstate  car¬ 
riers  should  be  the  function  of  the  National  Government.  The 
railroads  should  have  the  approval  of  the  Secretary  of  Trans¬ 
portation,  whose  powers  and  duties  I  will  hereafter  refer  to, 
for  the  issue  of  securities  to  provide  for  their  needs,  and  similar 
approval  for  important  capital  expenditures  for  extensions, 
branches  and  terminals.  These  duties  are  exceedingly  important 
from  a  financial  and  traffic  standpoint,  and  they  will  require 
prompt  action  in  their  discharge,  for  which  some  executive  officer 
of  the  Government  should  be  responsible. 

Relief  of  the  Interstate  Commerce  Commission. 

I  have  for  many  years  believed  that  by  reason  of  the  growth 
of  Federal  laws  and  regulation  requiring  the  discharge  of  ex¬ 
tensive  judicial,  executive  and  administrative  duties,  the  Inter¬ 
state  Commerce  Commission  should  be  relieved  of  some  of  its 
present  duties.  The  termination  of  Federal  control  will  again 
burden  the  Commission  with  the  stupendous  work  of  handling 
numerous  rate  cases  and  tariffs,  railroad  accounting,  safety  ap¬ 
pliance  acts,  hours  of  service  laws,  railroad  valuation,  traffic  con¬ 
gestion  and  car  distribution.  The  suggestions  in  the  plan  pre¬ 
sented  by  us  to  relieve  it  from  executive  and  administrative  duties, 
and  constitute  it  a  judicial  body  to  pass  upon  complaints  concern¬ 
ing  the  reasonableness  and  adequacy  of  rates  and  traffic  practices, 
and  to  deal  with  discriminations,  but  retaining  the  supervision 
of  railroad  accounting  and  railroad  valuation,  are  demanded  in 
the  interests  of  good  business,  and  the  welfare  of  the  public  and 
the  railroads. 
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Department  of  Transportation. 

To  undertake  the  administrative  and  executive  duties  of  the 
Commission  with  reference  to  the  railroads,  the  suggestion  is 
made  for  the  creation  of  a  Department  of  Transportation  with  a 
Cabinet  Officer  called  the  “Secretary  of  Transportation”  as  its 
head,  and  such  administrative  assistants  as  may  be  essential  to 
properly  observe  the  transportation  needs,  and  adequately  pro¬ 
vide  for  the  same  by  such  orders  as  he  may  be  authorized  to 
make,  by  suggestions  and  co-operation  with  the  carriers,  and  by 
representations  to  the  Interstate  Commerce  Commission  and  the 
President.  He  would  also  be  responsible  for  the  approval  of 
adequate  rates  and  revenues  to  provide  and  maintain  such  proper 
service  and  facilities,  and  create  railroad  credit  sufficient  to  meet 
public  demands.  He  would  also  be  required  to  protect  the  just 
interests  of  employes,  shippers  and  the  traveling  public.  He 
would  recommend  to  the  President  such  measures  and  policies  as 
would  promote  the  public  interest  and  the  adequacy  of  the  trans¬ 
portation  service.  He  would  deal  with  suggestions  of  the  rail¬ 
roads  as  to  traffic  distribution,  and  the  joint  use  of  terminals, 
distribution  of  equipment,  and  also  a  proper  car  supply  for  ship¬ 
pers.  His  approval  should  be  essential  to  new  issues  of  securi¬ 
ties,  and  important  capital  expenditures  for  extensions,  branches 
and  terminals.  He  would  have  power  to  approve  or  disapprove 
decisions  of  the  Wage  Regulation  Board  on  questions  respecting 
wages  and  working  conditions. 

To  my  mind,  if  there  has  been  one  helpful  situation  during 
the  war  to  prevent  delay  and  secure  results,  it  was  the  power 
of  the  Director  General  to  decide  transportation  questions 
promptly.  The  railroad  companies  and  the  Secretary  of  Trans¬ 
portation,  charged  with  executive  and  administrative  duties, 
should  be  left  in  relatively  an  equally  strong  position  to  act 
promptly  and  decisively  in  executive  and  administrative  questions, 
subject,  however,  to  appeals  to  the  Interstate  Commerce  Com¬ 
mission  if  the  public  interests  are  not  properly  safeguarded. 
Through  this  officer  the  transportation  necessities  would  become 
the  direct  responsibility  of  the  Government  to  the  country  at 
large,  but  this  officer  would  not  opertae  the  railroads  nor  appoint 
any  of  its  officers  or  employes. 
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Regional  Commissions. 

Suggestion  is  made  that  the  Interstate  Commerce  Commis¬ 
sion  may  divide  the  United  States  into  such  number  of  regions 
as  it  may  deem  wise  and  as  the  President  may  approve,  and 
Regional  Commissions  should  be  created,  consisting  of  one  mem¬ 
ber  for  each  of  the  States  embraced  in  such  region,  to  provide 
some  regulating  agencies  convenient  to  the  people  of  the  several 
States.  Decisions  of  the  Regional  Commissions  should  be  final 
unless  the  Interstate  Commerce  Commission  shall  otherwise  order. 

The  State  Commissions,  however,  should  continue  to  deal 
with  the  regulation  of  State  public  utilities,  and  to  perform 
such  other  duties  as  may  be  imposed  upon  them  by  their  re¬ 
spective  States,  but  as  to  interstate  commerce  their  powers  should 
only  include  the  regulation  of  such  of  the  intrastate  duties  of 
interstate  carriers  as  do  not  afifect  other  States,  or  the  relative 
burden  of  furnishing  and  sustaining  the  facilities  and  instrumen¬ 
talities  of  commerce  on  which  other  States  are  likewise  depend¬ 
ent.  It  seems  quite  clear  that  no  State  should  possess  the  power, 
or  be  willing  for  any  other  State  to  possess  the  power,  to  create 
discriminations  between  the  traffic  in  one  State  and  the  traffic  in 
another,  or  by  inadequate  rates  to  make  a  smaller  contribution 
than  their  sister  States  to  the  support  of  the  transportation  facili¬ 
ties  on  which  both  States  are  obliged  to  rely  for  the  carrying  of 
their  traffic.  No  matter  howr  able,  or  just,  the  State  Commissions 
may  be,  they  are  of  themselves  unable  to  relieve  interstate  car¬ 
riers  from  the  conflicts  or  burdens  imposed  by  their  own,  and 
other  State  laws. 

A  couple  of  years  ago  I  looked  into  the  duties  and  work 
of  the  Pennsylvania  Public  Service  Commission  and  found  there 
were  over  3,700  public  service  corporations  under  its  regulatory 
supervision,  of  which  only  286,  or  less  than  8  per  cent,  were  active 
railroads.  Now,  while  admitting  the  importance  of  active  rail¬ 
roads,  there  were  still  3,414  corporations  carrying  on  27  different 
varieties  of  public  service  with  millions  of  dollars  of  capitaliza¬ 
tion,  with  their  rates,  service  and  all  other  activities  affecting 
over  8,000,000  people.  State  Commissions  are  kept  busily  em¬ 
ployed  and  with  the  growth  of  population  and  business  their 
responsibilities  will  increase. 
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Rates — Their  Initiation,  Approval  and  Review. 

The  ability  to  promptly  initiate  reasonable  rates  would  be 
helpful  to  business,  and  would  remove  the  uncertainty  that  has 
hurt  railroad  credit  in  the  past, 

The  carriers  should  have  the  power  to  initiate  rates  to  accord 
with  the  business  conditions  they  are  forced  to  meet,  filing  them 
with  the  Secretary  of  Transportation  for  approval,  with  the 
Interstate  Commerce  Commission,  and  with  the  State  Commis¬ 
sions,  such  rates  to  become  effective  thirty  days  after  being  filed 
unless  a  shorter  period  is  authorized  by  the  Secretary  of  Trans¬ 
portation.  All  rates  complained  of  by  the  public  should  go  to  the 
Interstate  Commerce  Commission  for  review,  and  for  that  pur¬ 
pose,  in  respect  of  rates  not  approved  by  the  Secretary  of  Trans¬ 
portation,  sixty  days  suspension  should  be  allowed,  so  that  in 
cases  of  such  suspension  ninety  days  would  elapse  between  the 
notice  of  rate  changes  and  the  final  disposal  of  the  question 
by  the  Interstate  Commerce  Commission. 

In  the  event  that  the  period  mentioned  is  not  sufficient  to 
enable  the  Interstate  Commerce  Commission  to  properly  consider 
and  pass  on  the  rates,  the  rates  should  be  allowed  at  the  expira¬ 
tion  of  suspension  to  go  into  effect,  the  rights  of  the  shippers 
thereafter  to  be  protected  by  suitable  provisions  for  reparation. 

The  Interstate  Commerce  Commission  should  also  have  the 
final  power  to  decide  minimum  as  well  as  maximum  rates,  and 
to  determine  the  relations  of  rates  and  differentials  whenever 
necessary. 

Statutory  Rule  for  Reasonable  and  Adequate  Rates. 

No  scheme  of  railroad  regulation  can  be  successful  unless 
there  is  provided  in  the  statute  itself  an  assurance  that  the  re¬ 
turns  from  railroad  operations  will  be  sufficient  to  pay  operating 
expenses  and  taxes,  to  give  a  proper  return  on  the  investment, 
and  to  furnish  a  basis  of  credit  adequate  to  provide  for  the  public 
needs  for  improved  and  extended  facilities.  Otherwise  we  will 
see  a  repetition  of  restricted  railroad  credit  with  its  disastrous 
consequences  of  limited  facilities,  inadequate  for  the  commerce 
of  the  country.  Practical  experience  demonstrates  that  only  by 
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accommodating  the  public  is  it  possible  for  the  carriers  to  be 
successful,  and  continue  a  sound  system  of  finance  for  any  period 
of  time. 

Wage  Regulatory  Board. 

It  is  clearly  in  the  public  interest,  and  equitable  to  both  labor 
and  capital,  that  there  should  be  no  impairment  or  interruption 
of  the  movement  of  trains.  The  consequences  of  such  interrup¬ 
tion  on  the  food  and  fuel  supply  and  the  welfare  of  the  country 
are  so  vital,  and  the  loss  to  business  and  the  interruption  of  com¬ 
munication  so  great,  as  to  bring  about  an  appalling  and  unneces¬ 
sary  loss  and  sacrifice.  Accordingly  the  Secretary  of  Transporta¬ 
tion  should  have  a  Wage  Regulatory  Board  on  which  the  public, 
the  employes  and  the  employers  should  have  equal  representation. 
Its  conclusions  should  go  to  the  Secretary  of  Transportation, 
who  should  be  the  final  authority  to  decide  wages  and  conditions 
of  service.  Pending  such  investigation  there  should  be  no  lock¬ 
outs  and  no  interruptions  of  service.  The  scale  of  wages  and 
the  expense  incident  to  any  change  in  working  conditions  recom¬ 
mended  by  the  wage  board,  and  approved  by  the  Secretary  of 
Transportation,  when  put  into  effect  should  be  recognized  in  the 
making  of  rates  as  a  legitimate  expense  in  transportation  in  the 
public  interest. 


Corporate  Unification  and  Co-operation  With  Other  Carriers. 

It  is  clear  from  the  experience  of  the  past  and  from  the  testi¬ 
mony  already  before  this  Committee  by  the  Director  General,  and 
from  the  suggestions  of  the  President  of  the  United  States  to 
Congress,  that  existing  laws  should  be  modified  to  bring  about 
further  railroad  unification  and  co-operation  among  the  carriers. 
In  the  Pennsylvania  system  there  are  140  active  corporations 
constituting  the  railroad  system,  consisting  of  several  operating 
railroad  companies,  also  companies  whose  roads  are  operated 
under  lease  or  contract,  bridge  companies,  ferry  companies,  elec¬ 
tric  railway  companies,  storage  companies,  terminal  companies 
and  water  supply  companies.  While  these  140  companies  repre¬ 
sent  what  were  originally  about  600  separate  small  companies, 
further  unification  is  desirable  on  equitable  terms,  and  could  be 
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accomplished  better  and  quicker  under  National  legislation. 
Therefore,  assume  the  conditions  on  the  Pennsylvania  system 
to  be  typical  of  many  of  the  larger  systems,  the  interstate  carriers 
should  be  given  authority  to  acquire  the  property,  stocks  and 
securities  of  feeding  and  connecting  lines  in  their  territory,  in¬ 
cluding  lessor  companies,  and  to  accomplish  consolidations  and 
mergers  subject  to  the  approval  of  the  Secretary  of  Transporta¬ 
tion.  In  view  of  the  manifest  tendency  of  public  opinion  toward 
proper  and  useful  consolidation  of  railroad  properties,  it  is  neces¬ 
sary  to  remember  that  the  laws  of  many  of  the  States,  in  their 
conflicting  statutory  provisions,  and  in  their  prohibitions  against 
consolidations,  constitute  an  insuperable  obstacle  in  the  way  of 
carrying  out  any  such  policy  unless  National  authority  is  obtained 
for  it. 

Subject  to  his  approval,  the  carriers  should  also  be  able  to 
enter  into  agreements  and  understandings  in  respect  to  any  co¬ 
operative  arrangements  based  upon  experience,  which  may  be 
found  in  the  public  interest,  and  consistent  with  efficiency  and 
economical  railroad  transportation. 

As  a  safeguard  against  delay  or  uncertainty  that  may  ensue 
in  making  final  financial  settlements  between  the  railroads  and 
the  Government  when  released  from  Federal  control,  and  to 
avoid  any  disruption  of  the  financial  structure  of  the  country,  it 
may  be  essential  that  provision  should  be  made  to  fund  the  in¬ 
debtedness  of  any  carriers  to  the  United  States  growing  out  of 
Federal  control. 

Federal  Incorporation. 

Federal  incorporation  of  the  existing  interstate  carriers  may 
be  essential  to  more  effectually  carry  out  the  foregoing  plan. 
All  contract  rights,  assets  and  all  powers  and  franchises,  as  far  as 
possible,  of  the  existing  corporations  should  be  preserved,  in 
addition  to  such  general  powers  as  may  be  conferred  upon  the 
corporations  by  such  Federal  Incorporation  Act. 

Under  such  a  general  system  of  responsible  National  regu¬ 
lation,  containing  statutory  provisions  that  will  insure  reasonable 
and  adequate  rates,  the  railroad  companies  should  be  self-sus¬ 
taining  and  able  to  properly  serve  the  public,  and  they  should  not 
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become  an  obstacle  to  industrial  and  commercial  progress,  nor 
weaken  the  financial  and  credit  stability  of  the  Nation.  Many 
different  plans  have  been  referred  to  in  the  public  press  as  a  basis 
for  future  railroad  relations  with  the  public  and  the  Government, 
but  I  believe  that  the  principles  of  the  plan  suggested  by  the 
railroad  executives  should  form  the  basis  of  future  Congressional 
legislation,  and  will  prove  more  satisfactory,  and  less  costly  than 
any  other  system  of  public  regulation,  control  or  ownership  so  far 
suggested.  Under  the  plan  suggested  by  the  railroad  executives, 
the  Nation  will  continue  real  ownership  by  individual  citizens 
and  their  institutions  of  the  railroads  and  their  operation  and  use 
by  them,  subject  to  the  responsible  National  regulation  herein 
outlined;  will  preserve  individual  initiative;  will  avoid  the  dis¬ 
turbance  and  economic  waste  caused  by  changing  policies  and 
divided  responsibilities ;  will  be  able  to  respond  promptly  to  com¬ 
mercial  needs  and  necessities;  and  also  be  free  from  other  draw¬ 
backs  that  have  resulted  wherever  Government  ownership  and 
control  has  been  applied. 
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Statement. 


Mr.  Howard  Elliott,  President  and  Chairman  of  the  Executive 

Committee  of  the  Northern  Pacific  Railway  Company. 

Read  before  the  Senate  Committee  on  Interstate  Commerce, 
February  18,  1919. 

My  experience  of  nearly  39  years,  23  on  the  C.  B.  &  0.,  and 
in  touch  with  the  development  of  the  country  and  railroad  prac¬ 
tice  in  the  Middle  West,  11  years  on  the  Northern  Pacific,  during 
which  there  was  great  growth  in  the  Northwest  and  its  rail¬ 
roads,  and  5  years  with  the  New  Haven,  in  the  complicated  and 
intricate  New  England  transportation  system,  has  led  me  to 
believe : 

First :  Government  ownership,  management  and  operation 
of  the  American  railroads  is  not  for  the  best  interest  of  the 
nation. 

Second:  Private  ownership,  with  wise,  energetic  and  hon¬ 
est  management  and  operation  under  suitable,  thorough  and  pro¬ 
tective  regulation,  will  produce  the  best  results  for  the  country. 

Third :  Regulation  should  be  so  arranged  and  directed  as  to 
preserve  and  encourage  the  initiative  of  the  American  citizen, 
to  be  prompt  and  responsive  to  changing  conditions,  but,  at  the 
same  time,  provide  checks  to  prevent  any  unfair  and  dishonest 
practices  by  owners  and  managers,  and  also  to  prevent  repressive, 
unreasonable  and  conflicting  action  by  regulatory  bodies. 

In  considering  this  whole  subject  I  have  endeavored  to  do  so 
not  only  from  the  point  of  view  of  one  who  has  spent  his  entire 
business  life  with  railroads,  but  giving  due  weight  to  the  rights 
of  the  2,000,000  or  more  employes,  the  rights  of  the  traveling 
and  shipping  public,  and  to  the  millions  (possibly  50,000,000 
people)  who  are  interested  either  directly,  as  owners  of  railroad 


securities,  or  indirectly,  as  holders  of  policies  in  insurance  com¬ 
panies,  or  depositors  in  savings  banks,  both  of  which  institutions 
hold  very  large  amounts  of  railroad  securities. 

New  Conditions  Demand  New  Laws. 

The  Interstate  Commerce  Law  was  passed  in  1887,  so  we 
have  been  going  along  under  that  plan  and  its  amendments 
(tending  more  and  more  to  restrict  the  carriers)  for  more  than 
30  years,  or  nearly  a  generation.  Since  that  law  was  passed  new 
men  and  new  minds  have  come  into  the  business  world  and  the 
social  fabric  of  the  nation.  Not  unnaturally,  after  30  years, 
some  defects  have  been  developed  in  a  plan  created  out  of  the 
thought  and  opinion  of  people  30  to  40  years  ago,  and  it  has 
been  found  lacking  under  the  conditions  of  today,  and  this  is 
also  true  of  restrictive  and  conflicting  state  laws  and  regulations. 

We  talk  about  solving  the  railroad  problem.  Probably  none 
of  our  great  economic  problems  can  be  actually  solved  perma¬ 
nently.  We  can,  and  always  will,  improve  on  past  practices  and 
we  should  approach  this  matter  with  that  idea  in  mind  and 
not  with  the  idea  that  an  absolutely  perfect  plan  can  be  de¬ 
veloped  and  put  into  effect.  Congress  in  its  wisdom  can  surely 
take  the  accumulated  information  and  the  best  thought  obtainable 
on  this  important  matter  and  produce  a  law  that  will  make  better 
the  present  situation  and  provide  a  basis,  perhaps,  for  another 
30  years  of  railroad  operation  during  which  period,  no  doubt, 
new  men,  new  minds,  and  new  conditions  will  make  it  clear  that 
some  other  arrangement  is  more  desirable  for  the  general  welfare 
of  the  nation. 

While  the  problem  is  entirely  one  for  the  future,  it  is  well 
to  consider  briefly  some  of  the  past  history  of  the  American 
railroads  and  the  system  of  regulation  for  what  light  such  con¬ 
sideration  may  give. 

Private  Ownership  a  Success. 

Nearly  all  will  admit  that: 

(a)  The  American  railroad  system  has  been  created  almost 
entirely  by  private  enterprise  and  investment  subject  to  Govern¬ 
mental  regulation. 
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(b)  The  railroads  have  funrished  the  people  of  the  United 
States  transportation  at  the  lowest  rates,  paid  the  highest  wages 
to  employes,  and  have  invested  less  capital  for  the  service  ren¬ 
dered  than  is  the  case  in  any  other  civilized  nation  in  the  world. 

(c)  In  creating  this  great  piece  of  industrial  machinery  under 
new,  varying,  and  oftentimes  very  difficult,  conditions,  the  in¬ 
vestors,  builders  and  managers  in  their  financial  and  managing 
policy,  and  the  Government,  in  its  regulating  policy,  have  natur¬ 
ally  made  some  mistakes.  There  have  been  a  few  examples  of 
unfortunate  and  unwise  policies  of  railroad  building  and  man¬ 
agement  that  have  aroused  popular  distrust.  There  has  been 
competition  between  the  nation,  the  states,  individuals  (both  in 
and  out  of  legislative  halls),  and  executive  commissions  repre¬ 
senting  both  the  national  and  state  governments  in  suggestions 
for  taxation,  regulation  and  supervision.  This  competition  has 
resulted  in  action  being  taken  by  the  Nation  and  the  States 
which  has  gradually  weakened  the  capacity  of  the  railroads  to 
live  and  expand  in  harmony  with  the  growth  of  the  country. 

(d)  The  system  of  private  ownership  and  Government  reg¬ 
ulation,  however,  was  successful  on  the  whole,  and  resulted 
in  the  development  of  the  railroads  and  the  country  to  a  mar¬ 
velous  extent.  This  growth  and  development  was  steady  and 
continuous  until  regulation  failed  to  respond  promptly  to  changed 
conditions,  the  more  expensive  and  luxurious  methods  of  the 
people,  the  increased  wages  needed  by  employes,  the  higher  cost 
of  everything  necessary  for  keeping  the  railroads  equal  to  their 
task,  including  the  higher  cost  of  capital  and  rapidly  increasing 
taxes. 

What  has  been  accomplished  under  private  ownership  and 
operation  in  the  past  is  good  evidence  of  what  can  be  accom¬ 
plished  in  the  future  if  private  energy  and  initiative  are  en¬ 
couraged  and  repressive  and  conflicting  regulation  removed. 

The  war  produced  conditions  which  showed  clearly  that 
the  then  existing  regulatory  system  was  not  adjusted  properly 
for  that  emergency.  The  demands  of  many  classes  of  employes 
for  heavy  increases  in  pay  could  not  be  dealt  with  successfully 
by  the  owners  and  managers  of  the  railroads.  It  also  showed 
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that  in  the  part  of  the  United  States  east  of  Chicago  and  north 
of  the  Ohio  River  the  sudden  and  rapid  increase  in  the  volume 
of  business  necessary  for  carrying  on  the  war  was  greater  than 
some  of  the  railroads  could  handle.  There  was  little  or  no 
trouble  confronting  the  railroads  in  handling  the  business  in  other 
parts  of  the  country. 

The  Railroads  Did  Not  Break  Down  Any  More  Than  Steel, 
Cotton,  Ships,  Etc. 

It  is,  however,  unjust  to  discredit  one  of  the  great  achieve¬ 
ments  of  the  American  nation  by  saying  that  the  wonderful 
American  railroad  machine  “broke  down.”  More  transportation 
was  demanded  from  the  railroads  in  a  part  of  the  country,  namely, 
parts  of  New  England,  New  York,  New  Jersey,  Delaware,  Penn¬ 
sylvania,  Ohio,  Maryland,  the  Virginias,  and  in  a  few  other 
places,  than  could  be  furnished  with  the  existing  plant  and  under 
the  conditions  imposed  by  the  war,  and  existing  regulatory  laws, 
both  state  and  national.  This  was  not  a  breakdown  of  the  Amer¬ 
ican  railroad  system  any  more  than  the  inability  of  the  steel 
companies  to  furnish  all  the  steel  wanted,  the  cotton  mills  all 
the  cotton  wanted,  and  the  shipyards  all  the  ships  wanted  was  a 
breakdown  of  these  industries.  In  these  cases  immediate  steps 
were  taken  to  increase  capacity,  some  of  which  steps  are  only 
finished  now,  when  the  war  is  over.  Similar  steps  were  under¬ 
taken  to  the  extent  of  the  ability  of  the  railroads  to  get  money, 
men  and  material,  but  they,  too,  have  been  delayed  in  completing 
their  work  just  as  other  industries  have  been.  The  real  trouble 
was  that  under  the  regulatory  system  not  enough  latitude  or 
margin  was  given  to  the  railroad  business  to  permit  it  to  keep  its 
plant  ahead  of  the  demands  of  the  country.  There  should  be  a 
“factor  of  safety”  in  the  transportation  machine  so  it  will  at 
all  times  be  “ready  to  serve”  and  able  to  carry  the  “peak  load.” 
The  system  of  regulation  should  give  rates  and  encouragement 
enough  to  owners  and  managers  to  provide  this  as  a  national 
insurance  policy. 

In  considering  this  question,  all  will  admit  that  the  interests 
of  the  nation  are  paramount  and  that  what  is  needed  is  a  national 
transportation  system  co-ordinated  as  to  rail,  water,  electric 
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traction  and  highway  that  will  furnish  the  country  with  adequate, 
safe,  convenient  and  comfortable  transportation  in  keeping  with 
improving  living  conditions  that  should  exist  in  a  country  with 
such  wonderful  resources  as  in  the  United  States.  In  doing  this, 
the  rights  of  the  employes  should  be  safeguarded,  as  well  as  the 
rights  of  the  owners  who  engaged  in  the  various  enterprises 
under  existing  laws  believing  they  were  thoroughly  protected  as 
to  their  investments  by  the  Constitution. 

It  must  be  admitted  also  that  to  obtain  the  results  needed  for 
the  protection  and  development  of  the  nation  it  will  be  necessary 
to  change  and  modify  some  practices  and  ideas  that  have  long 
prevailed.  The  owners  should  assent  to  a  very  large  measure  of 
Federal  control,  but  they  should  also  have  Federal  protection  and 
encouragement.  The  great  labor  organizations  should  assent  to 
some  orderly  way  of  settling  disagreements  over  wages  and  work¬ 
ing  conditions  so  that  the  railroads  will  continue  to  serve  the 
public  pending  the  adjustments  of  disputes.  The  Government  in 
its  regulating  practices  should  be  more  responsive  to  changing 
conditions,  there  must  be  less  interference  by  states  in  the  na¬ 
tional  regulation  and  development  of  the  railroads,  and  there 
must  be  protection  as  well  as  regulation. 

Present  Great  Systems  Should  Be  Preserved. 

The  present  great  systems  of  railroads  have  been  built  up 
in  the  last  forty,  fifty,  even  seventy  years,  and  they  have  de¬ 
veloped  along  certain  lines  and  are  now  a  part  of  the  industrial 
and  financial  structure  of  the  nation.  They  are  co-ordinated  to 
themselves,  to  the  communities  they  serve,  to  their  connections 
and  competitors  as  to  tracks,  terminals,  equipment  and  other 
physical  facilities,  and  their  financial  structure  is  very  compli¬ 
cated  ;  and  they  should  be  allowed  to  preserve  their  identity 
and  integrity  physically  and  financially. 

Small,  unsuccessful  and  so-called  “weak  lines”  that  are  de¬ 
pendent  upon  their  connections  with  the  great  trunk  lines,  must 
gradually  be  absorbed  and  become  a  part  of  some  of  the  larger 
systems,  just  as  has  been  done  in  the  past. 

Regulated  competition,  especially  as  to  service,  should  be 
continued  between  the  great  systems.  Without  reasonable  corn- 
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petition,  development  and  the  introduction  of  the  most  improved 
and  advanced  methods  for  giving  service  to  the  public  will  be 
checked.  Without  attempting  to  say  at  this  time  how  many 
great  systems  will  serve  the  country  best,  a  few  examples  may 
be  given. 

It  will  be  better  for  the  general  growth  of  the  territory  be¬ 
tween  Chicago  and  the  Atlantic  seaboard  if  the  New  York 
Central  is  maintained  in  its  entirety,  the  Pennsylvania  System, 
and  the  Baltimore  &  Ohio;  in  the  West,  the  Burlington  system, 
the  Union  Pacific,  and  North  Western;  in  the  Northwest,  the 
Northern  Pacific  and  Great  Northern;  in  the  South,  the  Southern 
Railroad,  the  Atlantic  Coast  Line,  etc. ;  in  the  Southwest  and 
Pacific  coast,  the  Santa  Fe  and  Southern  Pacific,  and  other  ex¬ 
amples  could  be  given.  The  continuation  of  these  great  systems 
will  develop  a  greater  spirit  of  effort  on  the  part  of  officers 
and  employes  than  if  all  competition  were  eliminated,  and  this 
spirit  means  much  for  the  future  development  of  the  railroads 
and  greater  satisfaction  to  the  public. 

Credit  to  Be  Maintained. 

By  means  of  adequate  rates  that  will  reflect  promptly  chang¬ 
ing  costs,  increasing  wages  and  taxes,  and  higher  cost  of  new 
capital,  the  credit  of  the  railroads  and  the  stability  of  their  se¬ 
curities  should  be  protected  because  they  form  so  large  a  part  of 
the  assets  of  banks,  insurance  companies,  trust  funds,  etc.,  and 
because  so  many  people  are  interested  directly  in  insurance  poli¬ 
cies  and  deposits  in  savings  banks.  And  further,  because  more 
capital  must  be  put  constantly  into  the  business  and  it  should  be 
made  attractive  to  the  investing  public.  Very  large  sums  in  addi¬ 
tion  to  any  obtained  from  earnings  and  income  must  each  year 
be  spent  for  additions  and  betterments,  new  lines,  equipment, 
improved  methods  and  appliances  (such  as  electricity,  steel  cars, 
etc.),  if  the  railroads  are  to  be  kept  adequate.  Capital  may  be 
timid,  but  it  is  also  intelligent.  If  it  is  once  seen  that  the  Gov¬ 
ernment  is  going  to  sustain  constantly  the  railroads  in  the  legiti¬ 
mate  conduct  of  their  business  instead  of  confining  itself  so  largely 
to  the  restraint  of  activities,  there  will  be  no  lack  of  adequate 
capital,  nor  will  the  railroads  themselves  fail  to  give  good  service 
and  justify  the  capital  in  its  investment. 
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The  man  who  puts  a  dollar  of  his  savings  into  the  transpor¬ 
tation  business  does  so  knowing  that  his  dollar  is  subject  to  the 
power  of  the  Government  to  make  the  rules  and  regulations 
governing  the  business.  The  man  who  decides  to  earn  his  dollar 
by  working  for  the  railroad  should  be  willing  to  submit  to  reason¬ 
able  wages  and  regulations  just  as  much  as  does  the  man  who 
puts  in  his  dollar  already  earned.  It  is  in  the  public  interest  to 
have  the  dollar  invested  regulated  by  the  Government,  and  it  is 
equally  in  the  public  interest  that  the  dollar  paid  for  service  and 
the  conditions  of  serivce  should  be  regulated  reasonably.  In  a 
complex  civilization  like  ours  in  the  United  States,  and  with  great 
concentrated  populations  to  be  served  with  food,  fuel,  shelter, 
light,  etc.,  there  must  be  continuous  service  by  the  transportation 
agencies,  just  as  much  as  a  continuous  supply  of  water. 

To  bring  this  about  there  must  be  some  method  devised 
for  reasonable  Federal  supervision  and  regulation  of  wages  and 
working  conditions,  and  such  regulation  should  eventually  receive 
the  final  approval  from  the  same  power  that  is  responsible  for 
the  rates  of  fare  and  freight  charged  by  the  transportation 
agencies  so  that  the  question  of  income  with  which  to  pay  will 
be  considered  at  the  same  time  and  by  the  same  final  deciding 
power  as  the  outgo  to  be  paid.  Just  as  the  Government  should 
have  the  power  to  prevent  wasteful  use  of  the  dollar  invested, 
upon  which  the  public  will  be  asked  to  pay  a  return  through  rates, 
so  should  the  Government  have  power  to  supervise  wages  and 
conditions  of  service  which  ultimately  are  paid  for  by  the  public, 
through  those  same  rates. 

Federal  Power  Supreme  in  Cases  of  Doubt. 

The  power  of  final  decision  as  to  rates  and  practices  must 
rest  with  the  Federal  Government,  and  when  it  is  to  the  interest 
of  the  Nation  as  a  whole  to  have  a  given  basis  of  rates,  or  to 
adopt  a  given  practice,  rules  and  regulations  of  states,  counties 
and  municipalities  must  give  way  and  must  be  subordinate  to 
Federal  power. 

Any  benefits  resulting  from  the  management  of  the  Director 
General  should  be  retained  where  it  is  reasonably  clear  that  such 
benefits  are  of  a  permanent  character  and  in  the  interest  of  the 
public  in  peace  times. 
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The  Director  General  names  seventeen  reforms  that  he  thinks 
should  be  continued,  and  Mr.  Kruttschnitt  has  commented  on 
them  in  detail.  Those  that  prove  of  permanent  value  can  be 
carried  out  successfully  under  private  operation  if  the  platform 
outlined  to  you  by  Mr.  Cuyler  and  Mr.  Thom  is  put  into  effect. 

Railroads  and  water  carriers  should  be  permitted  to  make 
agreements  between  themselves  covering  such  practices,  as  well 
as  the  making  of  rates  and  the  division  of  earnings,  all  for  the 
purpose  of  saving  waste  and  giving  better  service  to  the  public; 
but  such  agreements  should  be  subject  to  close  inspection,  super¬ 
vision,  and  approval  by  Federal  authorities. 

Difficulties  of  Present  Situation. 

The  Director  General,  in  his  statement  and  testimony,  com¬ 
mented  on  some  of  the  difficulties  being  encountered  in  keeping 
up  the  organization  and  morale  of  the  service,  and  intimated  that 
unless  the  roads  could  be  kept  for  a  5-year  period  they  ought  to 
be  turned  back  promptly  to  their  owners  because  of  the  difficulty 
of  handling  the  intricate  business  satisfactorily  under  present 
laws  and  conditions  for  a  shorter  period. 

I  can  well  understand  the  difficulties  confronting  the  Director 
General  and  his  administration  in  view  of  the  centralization  of 
detailed  management  and  operation. 

There  is,  however,  a  method  of  helping  that  situation  that 
can  be  utilized  very  promptly.  If  all  the  information  accumulated 
in  the  so-called  “Newlands  Inquiry”  and  that  to  be  obtained  from 
the  Interstate  Commerce  Commission,  state  commissions,  rail¬ 
roads  and  from  other  students  of  the  situation,  is  utilized,  does 
anyone  believe  that  some  conclusion  cannot  be  reached  within 
the  period  fixed  by  the  present  law, — that  is,  21  months  after 
peace? 

If  the  desire  and  the  will  to  accomplish  this  result  is  in  ex¬ 
istence,  it  can  be  obtained,  and  it  should  be  obtained,  in  even 
less  time  than  the  21  months’  period. 

While  this  work  is  going  on,  the  President  should  continue 
the  central  organization  in  Washington  under  a  Director  Gen¬ 
eral,  who  will  supervise  the  whole  situation,  direct  policies,  and 
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make  those  adjustments  with  the  various  railroads  that  will  be 
required  after  Governmental  control  ceases.  The  present  con¬ 
tracts  between  the  Government  and  the  railroad  companies  should 
continue  until  the  new  protective  legislation  is  passed.  But  this 
central  organization  should  direct  the  operation  of  the  railroads 
through  the  companies  themselves  rather  than  through  a  system 
of  regional  directors.  In  other  words,  say  to  the  Boards  of 
Directors  and  executive  officers  of  each  company  that  from  and 
after  a  given  date  they  are  to  take  charge  of  their  properties  and 
manage,  maintain  and  operate  them  for  account  of  the  United 
States  and  as  may  be  ordered  by  the  President  through  the  cen¬ 
tral  organization  in  Washington.  At  once  there  will  begin  to  be 
a  better  feeling  among  officers  and  men,  and  less  uncertainty 
about  the  future;  the  intricate  and  delicately  adjusted  organiza¬ 
tion  on  the  great  systems  of  railroads  will  begin  to  function  better 
and  work  more  smoothly  and  effectively ;  there  will  be  less  lost 
motion  and  crossing  of  wires  than  under  the  very  highly  cen¬ 
tralized  system  now  in  existence  with  regional  directors.  This 
will  be  carrying  out  the  theory  of  the  President  when  he  used 
this  language  in  his  address  to  Congress  on  January  4,  1918: 

The  common  administration  will  be  carried  out  with  as  little 
disturbance  of  the  present  organization  and  personnel  of  the  rail¬ 
ways  as  possible.  Nothing  will  be  altered  or  disturbed  which  it 
is  not  necessary  to  disturb.  We  are  serving  the  public  interest  and 
safeguarding  the  public  safety,  but  we  are  also  regardful  of  the 
interest  of  those  by  whom  these  great  properties  are  owned  and 
glad  to  avail  ourselves  of  the  experience  and  trained  ability  of 
those  who  have  been  managing  them.” 

Most,  if  not  all,  railroad  managers  have  reached  the  con¬ 
clusion  that  what  is  known  as  the  “divisional  system”  of  opera¬ 
tion  is  better  than  the  “departmental.”  In  other  words,  that 
someone  must  be  in  the  driver’s  seat  on  a  small  enough  unit  of 
property  to  control  the  ordinary  maintenance  and  operation  sub¬ 
ject  to  a  central  directing  authority  as  to  general  methods,  stand¬ 
ards  of  work,  maintenance  and  accounts. 

Where  the  departmental  system  has  been  tried  it  has  not 
proved  effective  because  of  conflict  of  authority  between  heads 
of  different  departments  at  long  distances  from  a  central  direct¬ 
ing  authority. 
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In  making  this  suggestion  I,  of  course,  have  no  criticism  to 
make  of  the  Director  General,  or  of  the  staff  in  Washington,  or 
of  the  various  Regional  Directors  and  their  assistants  (nearly  all 
of  whom  I  know  personally),  and  they  are  all  good  and  ex¬ 
perienced  men,  loyal  to  the  country,  to  the  Director  General,  to 
the  railroads,  and  all  have  worked  unceasingly. 

Present  Methods  Not  Best  for  Peace  Times. 

I  believe  the  plan  of  operation  adopted  for  the  war  period 
had  advantages  and  helped  to  produce  the  results  needed  during 
that  critical  time,  but  the  present  methods  in  my  judgment,  are 
not  the  best  for  peace  times,  either  now,  or  in  the  future,  what¬ 
ever  system  of  regulation  is  finally  adopted.  I  am  perhaps  freer 
to  make  this  suggestion  than  many  others  because  any  change 
does  not  affect  me  personally  for  the  reason  that  my  work  is  of 
such  a  character  that  it  will  not  be  affected  by  the  proposed 
change,  dealing  as  it  does  with  the  corporate,  financial  and  gen¬ 
eral  questions  of  policy,  organization,  finances,  and  management, 
and  not  with  the  detailed  operation  of  the  roads. 

Questions  of  wages  and  working  conditions  affecting  in¬ 
dividual  railroads  ought  to  be  settled,  if  reasonably  possible,  by 
the  officers  of  the  railroads  and  the  representatives  of  the  em¬ 
ployes,  on  the  ground.  This  cannot  be  done  in  every  case,  and 
there  must  be  the  right  of  appeal  to  higher  officers  and  ultimately 
to  some  board  representing  all  interests.  Operating  officers  who 
are  close  to  the  situation  believe  that  the  men  are  more  and  more 
anxious  to  get  back  to  the  practice  of  dealing  with  their  own 
officers  as  to  the  ordinary  questions  under  dipsute,  and  that  men 
and  officers  both  want  to  get  close  to  one  another  in  handling 
those  questions  of  wages  and  working  conditions,  although  a 
strong  Governmental  board  of  some  kind  is  necessary.  The 
morale  of  the  service  will  improve  as  the  percentage  of  cases 
handled  on  the  home  road  increases  and  the  number  of  instances 
of  appeals  to  higher  authority  decreases.  The  circumlocutionary 
methods  that  necessarily  follow  with  too  great  an  application 
of  centralized  control  are  unsatisfactory  to  all  concerned. 
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I  believe  very  strongly  that  a  new  basis  of  regulation  can 
be  worked  out  within  the  21  months’  period,  and  that  if  the 
management  and  operation  of  the  properties  is  returned  to  the 
directors  of  each  company,  subject  to  the  orders  of  the  Director 
General,  there  will  be  an  improved  esprit  de  corps,  less  unrest, 
and  that  greater  efficiency  will  be  obtained;  that  all  of  the  plans 
about  unification,  economy,  etc.,  that  the  central  administration 
may  wish  to  cany  out  can  be  made  effective  by  the  corporate 
organizations  promptly.  Under  this  plan  there  will  be  some 
saving  in  money  because  there  is  now  more  or  less  unavoidable 
duplication  of  effort,  and  a  better  preparation  will  be  made  for 
carrying  on  future  constructive  work  under  whatever  plan  Con¬ 
gress  may  adopt. 

Fear  of  5-Year  Plan. 

There  has  also  been  some  suggestion  by  the  Director  General 
of  lack  of  co-operation  by  the  corporations,  and  that  this  is  one  of 
the  difficulties  in  the  situation  that  might  be  cured  under  a  5-year 
extension  of  time.  On  the  contrary,  I  believe  that  a  5-year  ex¬ 
tension  would  make  the  companies  hold  back  because  of  fear 
that  the  properties  would  never  be  restored  to  the  owners.  There 
may  have  been  some  differences  of  opinion,  which  is  not  un¬ 
natural,  in  the  very  large  and  complicated  problems  presented  to 
the  Director  General  and  to  those  of  the  corporation  charged 
with  the  duty  of  protecting  the  property  rights  for  which  they 
are  responsible. 

In  his  proclamation  of  December  26,  1917,  the  President 
said : 

“But  nothing  herein  contained,  express  or  implied,  or  hereafter 
done  or  suffered  hereunder,  shall  be  deemed  in  any  way  to  impair 
the  rights  of  the  stockholders,  bondholders,  creditors,  and  other 
persons  having  interests  in  said  systems  of  transportation,  or  in 
the  profits  thereof,  to  reecive  just  and  adequate  compensation  for 
the  use  and  control  of  and  operation  of  their  property  hereby 
assumed.” 

And,  in  a  statement  by  the  President  at  the  same  time,  he 
said : 

“Investors  in  railway  securities  may  rest  assured  that  their 
rights  and  interests  will  be  as  scrupulously  looked  after  by  the 
Government  as  they  could  be  bv  the  directors  of  the  several  railway 
systems.” 
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and,  further  on  in  the  same  statement : 

“*  *  *  and  I  am  entirely  confident  that  the  Congress  will 
be  disposed  in  this  case,  as  in  others,  to  see  that  justice  is  done 
and  full  security  assured  to  the  owners  and  creditors  of  the  great 
systems  which  the  Government  must  now  use  under  its  own  direc¬ 
tion  or  else  suffer  serious  embarrassment.” 

The  officers  of  the  companies  are  justified  in  accepting  these 
statements,  and  in  presenting  to  the  Director  General  any  reasons 
why  an  expenditure  for  improvements  or  new  equipment  may  be 
unfair  to  the  owners  of  the  property,  such  action  should  not  be 
considered  as  a  hostile  attitude  to  the  Director  General  and  his 
organization,  but  simply  a  desire  to  obtain  the  very  best  results 
for  all. 

As  a  matter  of  fact,  outside  of  a  very  proper  desire  to 
scrutinize  the  purchase  of  equipment  at  the  very  high  war  prices, 
I  think  there  has  been  very  little  difference  of  opinion  between 
the  corporate  officers  and  the  Federal  officers.  I  know  that  in 
my  own  experience,  having  to  deal  with  the  policy,  finances,  and 
budgets  of  the  New  Haven,  Northern  Pacific,  Burlington,  and 
Colorado  &  Southern  roads  and  their  various  subsidiaries,  those 
companies  have  heartily  entered  into  the  spirit  of  trying  to  help 
the  Director  General,  the  Regional  Directors,  and  the  Federal 
Managers  to  make  Federal  operation  a  success,  and  have  prac¬ 
tically  assented  to  every  suggestion  that  has  been  made  in  the 
way  of  additions  and  betterments  except  that  in  a  few  cases  it 
has  been  made  plain  that  the  proposed  additions  of  cars  and 
engines  were  not  necessary  for  carrying  on  the  business  of  the 
territory  served  by  the  respective  railroads.  In  one  case,  after 
presenting  the  facts  to  the  Director  General’s  staff,  the  order  to 
buy  equipment  was  cancelled  because  they  found  that  the  reasons 
given  by  the  corporation  were  sound.  What  is  true  about  these 
companies  is  substantially  true  of  most  of  the  important  compa¬ 
nies;  railroad  officers,  whether  corporate  or  Federal,  have  been 
as  energetic  and  loyal  as  have  other  good  citizens. 

Some  objection  has  been  made  to  the  distribution  of  charges 
for  betterments  and  improvements,  and  in  some  cases  objections 
have  been  made  to  the  work  actually  undertaken,  but  these  have 
been  small  in  number  and  amount. 


It  should  be  borne  in  mind  that  there  is  a  limited  amount 
of  money  that  can  be  obtained  from  the  Government  or  from 
the  public  for  the  necessary  expansion  of  facilities  and  the  pur¬ 
chase  of  equipment. 

It  would  seem  to  be  right  and  proper  to  those  representing 
the  ownership  of  the  property  to  point  out  to  the  Director  Gen¬ 
eral  that  if  capital  is  used  for  the  purchase  of  unnecessary  cars 
and  engines,  that  reduces  the  ability  of  the  corporations  to  make 
other  improvements  that  may  be  found  more  desirable,  like  re¬ 
pair  shops,  in  order  to  serve  the  public  by  keeping  existing  cars 
and  engines  in  first-class  order,  and  large  terminal  and  track 
improvements  that  increase  the  ability  of  the  railroads  to  make 
better  use  of  existing  cars  and  engines.  In  fact,  the  Director 
General  comments  on  this  in  his  general  statement. 

The  Future. 

In  a  growing  and  still  undeveloped  country  like  the  United 
States,  and  with  a  future  before  it  more  wonderful  even  than  its 
past,  any  system  of  internal  transportation  should  provide  for: 

1.  Inducement  for  the  individual  citizen  to  engage  in  the 
business  by  permitting  reasonable  rewards  for  brains,  energy, 
industry,  and  the  capital  employed,  substantially  equal  to  the 
same  kind  of  rewards  in  other  forms  of  human  effort. 

2.  Constant  developments  of  the  transportation  machine  so 
as  to  keep  it  at  all  times  ahead  of  the  needs  of  the  growing 
country. 

3.  Adoption  of  improved  and  improving  methods  of  carry¬ 
ing  on  the  business  so  as  to  obtain  the  maximum  of  efficiency 
and  economy. 

4.  Reasonable  and  regulated  competition  and  co-operation 
for  the  purpose  of  producing  development  of  different  sections 
of  the  country  and  improvement  in  the  methods  employed  by 
the  transportation  agencies  serving  the  country. 

5.  Continuity  of  service  so  that  the  transportation  machine 
will  always  be  in  a  position  to  serve  the  country  unless  prevented 
by  Act  of  God  or  by  war. 


6.  Regulation  by  the  United  States  through  suitable  Gov¬ 
ernment  agencies,  which  regulation  must  be  of  such  a  form  as 

(a)  To  attract  capital  and  permit  a  steady  improvement 
in,  and  expansion  of,  the  facilities; 

(b)  Which  must  protect  the  interests  of  the  public  using 
the  railroads  and  promote  the  comfort,  convenience,  and  safety 
of  that  public ; 

(c)  Which  must  protect  the  officers  and  employes  who  main¬ 
tain  and  operate  the  road  and  which  must  work  constantly  in  the 
direction  of  improving  working  and  living  conditions;  and  which 
must  provide  some  method  of  adjustment  of  any  controversies 
about  wages  and  working  conditions ; 

(d)  And  which  also  must  protect  the  interests  of  those  who 
have  invested  money  in  the  securities  representing  the  railroads 
and  who  are  also  directly  interested  because  of  their  insurance 
policies,  savings  bank  deposits,  etc. 

The  suggestions  outlined  to  you  by  Mr.  Cuyler  and  Mr. 
Thom,  representing  the  crystallized  opinion  of  the  principal  rail¬ 
road  men  in  the  United  States,  point  the  way  to  a  system  of  own¬ 
ership  and  regulation  which  will,  in  my  judgment,  produce  the 
results  desired  by  the  majority  of  the  people. 

Mr.  Kruttschnitt  and  Mr.  Willard  have  pointed  out  how 
much  was  accomplished  under  war  conditions  during  1917  by 
the  united  action  of  all  the  railroads,  hampered  as  they  were  by 
restrictive  laws. 

Much,  if  not  all,  that  can  be  accomplished  by  Government 
ownership  and  operation  can  be  obtained  under  the  plans  sug¬ 
gested  and  the  value  of  individual  initiative  retained. 

It  is  very  gratifying  to  find  that  the  Interstate  Commerce 
Commission,  out  of  its  experience,  makes  many  suggestions  that 
are  in  line  with  those  made  by  the  railroad  executives. 

Whether  to  put  all  the  regulatory  power  in  the  hands  of 
the  Interstate  Commerce  Commission,  or  to  relieve  the  pressure 
on  that  body  somewhat  by  giving  it  help  in  the  form  of  Regional 
Commissions,  who  will  be  nearer  to  the  people  and  to  the  State 
Commissions,  and  whether  to  recognize  the  great  importance  of 
the  Transportation  business  bv  having  a  Cabinet  officer  to  take 
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charge  of  some  of  the  executive  work  connected  with  regulation 
and  to  watch  and  protect  the  transportation  agencies,  are,  of 
course,  questions  of  individual  judgment. 

I  believe,  on  the  whole,  better  results  for  the  Nation  will 
be  secured  by  the  plan  suggested  by  the  railroads. 

Secretary  of  Transportation. 

Washington  had  only  five  Cabinet  officers.  Since  then  the 
growth  of  the  country  has  required  the  addition  of  Secretaries 
of  the  Navy,  of  the  Interior,  of  Agriculture,  of  Commerce,  and 
of  Labor. 

An  effective  transportation  machine  is  vital  to  the  interests 
of  the  Nation  in  War  and  Peace;  its  importance  justifies  having 
a  man  in  the  Cabinet  to  confer  on  an  equality  with  other  Cabinet 
officers  dealing  with  great  national  questions  and  resources,  and 
to  present  the  transportation  needs  of  the  Nation  directly  to  the 
President  and  his  advisors.  Pie  will  not  manage  and  operate 
the  railroads  any  more  than  the  Secretary  of  Agriculture  manages 
and  operates  the  farms  of  the  country.  He  will  not  exercise 
the  vast  powers  conferred  upon  the  Director  General  as  a  war 
measure,  and  he  will  not  have  (as  some  have  suggested)  2,000,000 
or  more  railroad  employes  reporting  to  him,  directly  or  indi¬ 
rectly.  He  will  have  powers  of  supervision,  of  correction,  and, 
what  is  equally  important,  of  protection  to  the  largest  single 
business  of  the  country  after  Agriculture. 

With  his  aid,  that  of  the  Interstate  and  Regional  Commis¬ 
sions,  and  the  State  Commissions,  and  with  changes  in  laws  as 
suggested,  I  believe  Government  ownership  and  operation  can  be 
avoided  and  that  the  railroads  will  enter  on  another  period  of 
stability,  and  that  they  will  be  able  to  serve  the  country  wisely 
and  well  and  give  to  their  owners  reasonable  rewards  for  their 
investments. 
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